Llynvein C. O.,

cmapwuti ciiouull 8 0COOIUBO BANCIUBUX CNPABAX
Tonosnoi siticbkosoi npoxypamypu

T'enepanvroi npoxypamypu Yxpainu

INPOBOKALIA (IIIAYPIOBAHHSA) OCOBH
HA BUMHEHHS 3J1IOYUHY
IHPAINIBHUKAMMU ITPABOOXOPOHHOI'O
OPTAHY SAK HIICTABA JIA 3AKPUTTA
KPUMIHAJIBHOT'O ITPOBA/I’KEHHS
ABO NIOCTAHOBJIEHHA
BUITPABAYBAJIbBHOI'O BUPOKY

Y cmammi 30ilcHeHO aHarni3 KpuMiHambHO20 rfpouecyanbHo20 3akoHodaecmea YkpaiHu
ma npakmuku €epornelicbko2o cydy 3 rpag fo0UHU W000 MOXIIU8OCMI 8UKOPUCMaHHS y OoKa3y-
8aHHIi Mamepiarnis, ompuMaHux 8 pe3yribmami npoeokauii (MidbyprosaHHs1) Ha CKOEHHS 31104UHY, 84U-
HEeHOI rpauyigHUKaMu rpasooXopPOHHOZ0 OpaaHy, ma 3anporoHo8aHo O0NO8HEHHS 00 HaujoHaIbHOZ0
3aKoHoOascmea, CripsiMosaHi Ha Lioeo 800CKOHa/IeHHS.

Knrovoei cnoea: nposokauisi (nidbyprogaHHsi) Ha 8HUHEHHS 3/I04UHY MPasoOXOPOHHUMU Op2a-
Hamu, onycmumicmpb dokasie.

B cmambe ocyujecmerneH aHanu3 y20/108HO20 NPoYeccyanbHO20 3akoHodamenbcmea YkpauHsl
u npakmuku Eeponelickozo cyda ro npasam yesiogeka O 803MOXHOCMU UCMOIb308aHUsI 8 O0-
Ka3bleaHUU Mamepuarsos, nony4eHHbIX 8 pesyrbmame nposokayuu (modcmpekamernscmea) Ha Co-
eeplieHUe npecmyrnnieHus, OcywecmerneHHol compyOHUKaMu pagooXpaHUmMesbHbIX OpP2aHos,
u npednoxeHbl OOMOMHEHUS] 8 HAUUOHalIbHOE 3aKOHOOamenbCmeo, HarnpaseHHble Ha e2o cosep-
weHcmeoegaHue.

Knroveenle cnoga: nposokayusi (modcmpekameribCmeo) Ha cogepuieHUe npecmyrnieHust rnpa-
800XpaHUMesibHbIMU opaaHamu, AornycmuMocmb OoKa3ameribCcma.

PUHHATTS Kpuminansno- Y KpuminanbHOMYy —TpOIeCyaTbHO-

r0 TIPOIECYaTbHOTO KOICKCY

Vkpainu (mani — KIIK Vkpa-
THM) CTaJI0O OMHUM 13 KIIFOYOBHX CTalliB
3aiiicHeHHS peOpMHU KpUMiHAIBHOI I0CTH-
uii Ykpaiau.
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My KONleKCi YKpaiHW TO€IHAaHO TTO3WUTHB-
HUN JTOCBiJ] €BPOIEHCHKUX KpaiH, KpaiH
AHTIIOCAKCOHCHKOI TMpaBoBOi ciM’i # Ti
Han0aHHs, IO HA Iel 4ac mana YKpaiHa,
1 3aIPONOHOBAHO Ty MOJEIh KPHUMiHAJb-
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HOTO MPOB3KCHHS, SKa HAHOUIBIION Mi-
OO BIJIMIOBi/Ia€ HE JIMIIEC €BPONEHCHKUM
1 MDDKHapOJHUM CTaHJapTaM y Tany3i Kpu-
MIHAJBHOTO CYIOYMHCTBA, MpPaKTUll €B-
poreiicbKOTO Ccyay 3 MpaB JIOAWHU (asi —
€CILI), a it Hopmam Koucturymii Ykpainu
[1c.8].

OnHak, He 3Ba)Kal04y Ha BUCOKI OI[IHKH
KIIK VYkpaiHum MiKHApOTHOIO CHUTHHOIO,
Ha MpPaKTULl TPAIUIIOTbCA BHUIAIKH IO-
PYLIEHHSI HOTO BHMOT, 30KpeMa BUMHECHHS
mpoBoKarlii (mia0yproBaHHs) 0COOM Ha BUH-
HEHHS 3JI0YMHY (Jadi 32 TEKCTOM — IIPOBO-
Kallii), BANHIOBaHOI Mpal[iBHUKaMHU HPaBO-
OXOPOHHHX OpPTraHiB.

JloCHi/PKEHHIO  TOHATTS — MPOBOKAIIil
3JI0YMHY, B TOMY 4YHCJIi BYMHEHOI Ipa-
LiBHUKAMHA  TPAaBOOXOPOHHUX  OpraHiB,
cBoi mnpari mnpucBiTiIn Q. ANbOIIWHA,
1O. I'ponenpkwmii, I1. 3aropipenko, O. Man-
cypoB, A.MactepkoB, C.PagadmHCHKHN,
M. TpyGernkoitr, C. @oMiH Ta IHII BYEHI
Ta IOPUCTHU-IPAKTHKH, OAHAK BKA3aHHUMHU
HayKOBIISIMH TIPOBOKAIliS 3JIOYMHY Oijh-
100 MipOFO JAOCHIKyBajacs B MeXax Ma-
TepialbHUX KPUMiHAJIEHO-TIPABOBUX HOPM.

[TutanHIO MpOBOKALil 37I0YMHY B IUIO-
LIMHI KPUMiHAJIBHOTO TMPOLECY MPUAITHIN
yBary O. Ipo3znoB i M. [Toropeupkuid.

HesBaxkatoun Ha TpuUIiUIEHHS TEB-
HOi yBard mpoOieMi NpOoBOKamii 37104H-
Hy, 32 MEXaMH HayKOBOTO JOCIIiIKECHHS
Ta TPABOBOTO PETYIIOBaHHS 3aJIMLIMIIOCS
MOHSITTSA caMOl IPOBOKAIii 3JIOUHHY, MOXK-
JIUBOCTI BUKOPUCTAHHS pe3yJIbTaTiB MPOBO-
KaIlii 3JI0YMHY B JIOKa3yBaHHI, 1 HAWBaKIIH-
BiIe — KpUTepii BiAMEKyBaHHS MTPOBOKAIIi{
3JIOUMHY Bif ¢ikcallii y BCTAHOBICHOMY 3a-
KOHOM TIOPSAJKY CaMOTO 3JI04HHY.

Ha croromuimHili HeHb HOpPMAaTHUBHE
BU3HAYCHHS IPOBOKALli{ 3JI04KMHY BiZICyTHE.

VY HaykoBiHl JiTeparypi iCHYIOTH pi3-
Hi gediHinii npoBokamii 3mounHy. Tak,
Ha nymky C.PamaumHcbkoro, mpoBoKa-
isl — [Ie yMUCHA OJHOCTOPOHHS AisTIbHICTh
BUHHOTO, CIPSIMOBaHA Ha MOJACIIOBAHHS
Takol MOBEMIHKH 1HIIOI 0COOH, sika Majia O
yci 30BHIIIHI O3HAKW 3JIOYMHY 3 METOIO
JUCKPEIUTallii, [aHTaxy abo CTBOpEH-
HSl IOTYYHUX JIOKa3iB OOBHHYBaueHHs [2,
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c. 12]. O. MancypoB 3a3Ha4ae, 10 MpoOBO-
KaIlisl 3I0YMHY — [1€ YMHCHA OJTHOCTOPOHHSI
TUSITEHICT BUHHOTO, CTIPSIMOBaHa Ha MOJIe-
JIFOBAHHS TaKoi MOBEIIHKH 1HIIIOT 0COOH, KA
Majia 0 yci 30BHIITHI O3HAKU 3JI0UYNHY 3 Me-
TOIO AWCKPENWTAaIlii, MmaHTaxy abo CTBO-
PEHHS IITYYHUX MIOKa3iB OOBMHYBaueHHS,
SKIIO TIPH I[bOMY MiSTHHS TPOBOKOBAHOTO
(hakTHYHO HE MICTHUTHh O3HAK BHUHYBATOCTI
[3, c. 40]. Ha gymxy O. AnpormmHoi, i
MIPOBOKALIIEI0 3JIOYMHY PO3YMIETHCSI CTBO-
peHHS 0CO00K0 0OCTAaHOBKH, 1110 BUKIIOYAE
BYMHCHHS IHIIOK O0CO0O0 3704MHY, abo
CHIBy4acTb Yy TakoMy 3J04MHI, 3 METOIO
il BUKPHUTTS, MIaHTaXy abo0 3amofisHHS 1H-
1101 MaTepiajJbHOT YK HeMaTepialbHOI KO-
JIv Takii oco0i [4, c. 4].

3aciayroBye Ha yBary BU3Ha4eHHS MpPO-
BOKaIlii 3JIOYMHY TPaBOOXOPOHHHMHU Op-
ranamu, chopmynsoBane €CILJI y cmpasi
«Pamanayckac nipotu Jlutem», Big 05 mio-
toro 2008 poky, y SKOMY 3a3HA4€HO, IO
TIOJTiTeichKa MPOBOKAIlisl Ma€e Micue TOi,
KOITM 3allisHI cIy»00Bi 0coOu, sfKi sBIs-
IOTBCS TPaIliBHUKAMH OpTaHiB Oe3MeKH,
abo ocobamu, KOTpi AIIOTH 3a iX BKa31BKOIO,
He OOMEXYIOTh CBOi il TiNBKH PO3CIHi-
JlyBaHHSM KPHMIiHAJIbHOI CIPaBU IO CYTi
MPUXOBAaHUM CcHOcoOOM, a BIUIMBAIOTh
Ha Cy0’€KT 3 METOI0 CIIPOBOKYBAaTH HOTO
BUMHUTH 3JI0YMH, SIKUI B 1HIIIOMY BHUIIAIKY
He Oynmo © BUMHEHO, 3 METOIO BHUSBIICHHS
3JI0YHMHY, TOOTO OTPUMATH JIOKAa3W Ta MO-
PYLWIUTH KpUMiHaJIBHY cripaBy [12, c. 610].
ITomiObne Bm3HaueHHs mpoBokarlii €CIIJI
nmaB y cmpaBi «Cemin npotn TypedqauHmy
Bix 12 muctomama 2013 poky [12, c. 666].

AHani3youn MPaKTUKY €CII,
O. [Ipo3noB 3a3Havae, 110 MPOBOKAILS Ma€e
MicIle, KOJIU CHIBPOOITHUKH MPaBOOXOPOH-
HUX OpraHiB HE OOMEXYIOThCS MEPEBAXKHO
[aCMBHUM BCTAHOBIICHHS OOCTAaBUH MOX-
JMBOTO BUYMHEHHS OCOOOIO 3JI0YMHY 3 Me-
TOK 300py BIAMOBIIHUX JOKa3iB i, Mpu
HAsBHOCTI Ha TE MIiACTaB, NPUTATHCHHS
i1 10 BIAMOBIAAJIBLHOCTI, a MiI0YPIOIOTH IO
0co0y /10 BUMHEHHS 3JI0YHMHY. Takox Bue-
HUI POTIOHYE JBa (HaKTOPH JUIsl BU3HAYCH-
HS TOTO, Y OOMEXMWJIHCS CHIBPOOITHUKH
MIPaBOOXOPOHHHUX OPTaHiB MEepeBaXHO Ta-
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CHBHHM CIIOCTEpPEKEHHSM, 30Kpema: 1) Ha-
SIBHICTB MIJICTAB JJIi TPOBEACHHS BIiJIO-
BiJHUX 3aXOJiB; 2) pOJib CIHiBPOOITHHUKIB
MIPaBOOXOPOHHHX OPTaHiB y BUMHEHHI 3J10-
quny [5, c. 36].

B Vkpaini 3ab6opoHa mpoBokarii oco-
OM Ha BUMHCHHS 3JIOYNHY MICTUTHCS JIHIIC
y gactuHi Tpetiit cT. 271 KIIK VYkpainm,
B SKIM 3a3HAYEHO, 110 IiJ 4Yac IiJArOTOBKH
Ta IIPOBEIICHHS 3aX0A1B 3 KOHTPOIIO 32 BUU-
HEHHSAM 3JI0YMHY 3a00POHSETHCS IPOBOKY-
Batu (miaOyproBarn) 0coOy Ha BUYMHEHHS
LBOTO 3J0YMHY 3 METOIO0 HOTO MOAAJIBILIOTO
BUKPHTTS, AONOMArarodyd 0coOi BUMHHUTH
3JI0YMH, SIKMH BOHA O HE BUMHUIA, SIK OH
CJIiTYHi I[bOMY HE CIpusB, abo 3 L€l ca-
MOIO METOIO BIUTMBATH Ha i1 TIOBENIHKY Ha-
CHJIBCTBOM, TIOTPO3aMH, IIAHTAKEM.

IIpu upomy KIIK VYkpainu Bkasye, 1o
3100yTi B Takuil croci0 pedi i JOKYMEHTH
HE MOXYTh OyTH BHKOPHUCTaHI y KpHUMi-
HaJHHOMY TPOBA/KEHHI. BKa3iBku Ha He-
MOXJIUBICTb BHUKOPHUCTAHHS JOKa3iB, 310-
OyTHX y pe3yJbTaTi MPOBOKAIll 3J0YHHY,
3aKOH HE MICTHTb.

Y Toli ke yac, y CBOEMY pillleHHi y cTipa-
Bi «Banpsa mporu Pocii» Big 15 rpymss
2005 poky €CI1JI Bka3aB Ha HEMOXKJIMBICTh
BUKOPHCTaHHS JIOKAa3iB, OTPHUMaHHUX Y pe-
3yabTaTi mpoBokamii mominii [6]. AHano-
riuny npasoBy no3unito €CIIJI BucioBuB
y cmpasi «Tefimeiipa le Kactpo» npotu
[optyramnii Big 09 uepBus 1998 poky [7].

BBaxaemo, 110 mig yac po3misily KpH-
MIHAJBHOTO MPOBAKEHHS MO CYTI, JOKa3H
BHHYBATOCTI 0COOM Yy BUNHEHHI KPHMiHAJIb-
HOTO TPaBOMOPYIICHHS, OTPUMaHI B pe-
3yIIbTaTi MPOBOKAITIT 3JIOYMHY CIYKOOBHUMH
oco0aMH TIPAaBOOXOPOHHHUX OpraHiB, CyI
3000B’s13aHUN BU3HATH HEIOMYCTUMHUMH,
TAaKUMH, 10 OTPUMaHi 3 MOPYLICHHSIM BH-
MOT 3aKOHY, Ta y pa3i BiICYTHOCTI iHIINX
JIOKa3iB, 110 BKa3yIOTh HAa BUHYBAaTiCTh OCO-
O0u B iIHKPUMIHOBaHOMY HPAaBOIOPYIICHH,
YXBAJIUTH BUNIPABAYBaJIbHUN BUPOK.

Kpim Toro monokeHHst m. 3 YacTHHH
nepuroi ct. 2 3akony Ykpainu «IIpo Hami-
OHAJBbHY TOMiLito» [8], yacTuHa apyra CT. 2
3akony Ykpaiaun «I[Ipo Ciyx0Oy Oe3nexu
VYkpaiam» [9] moxmanamTh Ha MPaBOOXO-
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POHHI OpraHu OOOB’SI30K IONEPE/HKCHHS,
BUSIBIICHHSI T MPHITMHEHHS KPUMIHABHUX
MIPaBONOPYIICHb (3JI0YMHIB), a HE IX TPO-
BOKarlifo (minOyproBaHHA), TOOTO yMHCHE,
IITy9HE CTBOpEHHS. SIK CiIymrHO 3a3Ha-
gae 3 jgaHoro mnpuBomy lO. I'pomernbkuii,
CyCITiIbHa HEOE3MEeYHICTh MPOBOKAIIii 3I10-
YUHY — II€ peajbHa MOXKITUBICTh 3aIOIisATH
iCTOTHY KoMy (i3u4HIA a00 IOPUINYHIN
0c00i, CyCHIBCTBY UM JepXkaBi IUITXOM
CTBOPEHHs 0c00010 0OCTaBMH Ta YMOB, 1110
3yMOBIIOIOTh YYHMHEHHA 3nouuHy [10,
c. 171].

VY Hayni BUCJIOBJIEHO AYMKY IIPO T€, IO
y KpUMiHAJILHUX cIpaBax (POBaKEeHHSX ),
B SIKHX y SIKOCTi JOKa3iB BUKOPHUCTOBYIOTh-
sl MaTepiajy 3a pe3yJbTaTaMH IPOBEACHHS
OTICPAaTUBHUX 3aXOiB (HETJIACHUX CITiTIMX
(po3urykoBHX) i) A0 MpeaMeTa JO0Kazy-
BaHHS TIOBUHHO BXOJIWTH TaKOX JIOBEIEH-
HA (akTy «BimCyTHOCTI mpoBokartii» [11].
3 maHoro mpuBoxy Takox € nosumis €CCIT
y BHWIIEBKa3zaHid cmpaBi «Pamanayckac
npotu Jluteu» Big 05 mrororo 2008 poky,
ne Cyn 3a3HauuB, IO OOOB’S30K JOBOIU-
TH, IO TPOBOKAIii He Oy, 32 YMOBH, IO
JOBOJY OOBHHYBAa4€HOTO HE € a0COJIIOTHO
HEOOTPYHTOBaHMMH, MOKJIANAETHCS HA Op-
raHW, IO 3/IMCHIOBAIM PO3CIiTyBaHHS.
3a BiACYTHOCTI TakHX JIOKa3iB CYyIOBi Op-
raHd MarTh AoCHiauTu (akruyHi obcra-
BUHU CIIPaBH 1 BXKUTH HEOOXITHUX 3aXO[IiB
JUISL BUSIBJICHHSI ICTUHU, 3 TUM II00 BHUpI-
ITUTH, 99 Majia MICIe MPOBOKAIlisA. Y BH-
MaJKy SKIIO0 BOHU NMPHIIYTHh IO TOTO BHUC-
HOBKY, III0 TIPOBOKAIliS Majia MiCIle, BOHHU
3000B’s13aHi 3pOOUTH BiIIOBIIHI BHCHOBKH
BiamoBimHo 10 KonBenmii [12, ¢. 615].

He MoxHa OromuTHCh 3 TBEPIKEHHIM
A. SlkoBeHKa TIpo Te, M0 YKPaiHChKI CyIu
(hakTUYHO BiAMOBIISIOTHCS Y HalaHHI MOX-
JIUBOCTI JOCHIOWUTH IUTAHHA HasBHOCTI/
BiJICYTHOCTI MPOBOKaLii 3 00Ky MpaBoOXo-
pOHHUX opradiB [15], ockinbku y € 1uHOMY
JepKaBHOMY PEECTpi CYIOBHUX DillleHb €
JOCUTH 0arato BHUIPaBIyBaJIbHUX BUPOKIB,
YXBAJICHUX CaMe Y 3B’SI3KY 3 MPOBOKAIIIEI0
3JI0YMHY TPABOOXOPOHHHMH OpraHaMHU.
[IpukmagoM mporo € yxBana AmemsmiifHo-
ro cymy KuiBcbkoi ob6macti Big 01 rpymast
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2014 poxy (cmpaBa Ne 369/7691/13-x),
SIKOIO CyJl, CKacoBytoun BUpok Kuepo-CBs-
TOIIMHCHKOTO paifoHHoro cyny KwuiBcbkoi
obnacti Big 16 uwepBHs 2014 poky, okpim
1HIIIOTO, 3a3HAYMB, 1[0 CY/Y MEPIIOT iHCTaH-
ii HeoOxiMHO OyI0 3’SICYyBaTH MUTAHHS IIPO
T€, YW MaJIA MICIle TIPOBOKaIlii 3 00Ky MiJIi-
Iii TTpU MPOBEICHHI ONEPATHBHUX 3aXOIiB,
IIOB’SI3aHUX 13 BHSBICHHIM 1 (ikcallieto
30yTy 3acyIKEeHUMH HapKOTHYHUX 3aCO0iB,
1 3aJIe)KHO BiJl BCTAHOBJICHHX DPE3YJBbTATIB
BUPILINTH NUTAaHHS NPO MOXIIUBICTH IIPH-
TATHEHHS 3acyMKeHHX [0 KpUMiHaJbHOI
BiAmoBigaasHOCTI [17].

AHanizyroun NpakTHUKY HaliOHAIbHUX
CYIliB, MOXXHA TMOMITUTH, IO y OUIBIIOCTI
KpUMIHaJIbHUX TPaBOMOPYIIEHb, Y SIKHX
MPOBOAMIACH HETacHa ciifgya (pOo3IIyKo-
Ba) Jis Y BUIVISIAI KOHTPOJIIO 32 BUNHEHHSIM
3JI0YHHY, CTOPOHA 3aXUCTY IOCUTh YacTO 3a-
SIBJISIE TIPO TIPOBOKAIIIFO MO0 HEl 37104UHY
3 OOKy MpaIiBHHUKIB MPAaBOOXOPOHHUX Op-
radiB. [lepeBipKy TakuxX KJIOMOTAHb CYIOM
YCKIIAIHIOE BIICYTHICTh YiTKOTO KPUTEPIIO,
3a SIKMM MOKHa PO3MEXYBaTu MPOBOKALIiI0
(minOyproBaHHsA) 0COOM HAa BYMHEHHS 3I10-
YUHY Ta AOMycTUMY (TIpaBOMipHY) IOBe-
JiHKY PaBOOXOPOHHHX OPTraHiB.

3 MeTol BiIMEXyBaHHS IPOBOKALii
(migOyproBaHHs) 0coOM Ha BUYMHEHHS 3J10-
YUHY BiJl JOIMyCTUMOi MOBEAIHKHA MpPaBO-
OXOpPOHHHX OpraHiB OyJl0 MpoaHalli30BaHO
pimennst €CIL, sikuii y CBOIX pillICHHSIX BH-
PpOOUB HU3KY HEOOX1THUX KPUTEPIiB, 30Kpe-
Ma y crpaBi «baHHikoBa mpoTH Pociiicbkoi
@enepanii» Big 04 mucromaga 2010 poxys;
«Becenos Ta inmi nmpotu Pociiicekoi dexe-
parttii» Bix 02 xoBTHST 2012 poky; «Banbsa
npotu Pocii» Bix 15 rpymaas 2005 poky [13,
c. 505-669], a came: 3MiCTOBHHI1 Ta IIpoIIE-
CyaJbHHIA KPUTEPIH.

[Tix 3MiCTOBHUM KpUTEpieEM CIix po3y-
MITH HasBHICTB/BIACYTHICTh CYTTEBUX 3Mic-
TOBHMX O3HAK, NPUTAMaHHUX MPOBOKAamii
MPAaBOOXOPOHHHUX OpraHiB, a MiJ HpoLecy-
QIPHAM — HAasBHICTb B CyIy MOXKJIHMBOCTI
MepPEBIPUTH BiZIOMOCTi PO HMOBIpHY POBO-
KaIlifo TiJ] 9ac CYJJOBOTO 3aCiJJlaHHs 3 JIOTPH-
MAaHHSIM TIPUHIIUIIIB PIBHOCTI Mepe]] 3aKOHOM
1 CyZIoM Ta 3MarajbHOCTi CTOpIH ¥ cBoOOma
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B IMOJIaHHI HUMH CYJly CBOIX JIOKa3iB 1y JJOBe-
JICHHI TIEPEJT CYZ0M iX TIePEKOHIUBOCTI.

Po3kpuBaroun  3MICTOBHMH  KpuUTe-
pii, €CII Bim3Ha4yae, nep)kaBa MOBUHHA
MaTH y CBOEMY PO3IOPSKEHHI KOHKPETHI
Ta 00’ €KTHBHI CBITUEHHS, IO IMiITBEPIKY-
IOTh BUMHEHHS OOBMHYBa4€HUM KOHKpPET-
HUX KpPOKIB Ha BUMHEHHS MiSIHHSA, 32 SIKe
BiH y mojaibplIoMy nepecnigyerscs. [lpu
1poMy BiamoBigHo 1o Bumor €CILJI Oynb-
sika iH(opMalis, 110 CTOCYETHCS ICHYIOUOTO
HaMipy BUNHHUTH 3JI0YUH 200 BUMHIOBAHOTO
37104HMHY, Ma€ OyTH Takolo, 110 MOXe OyTu
nepeBipeHolo, Ta myOiyHe OOBHHYBaYCHHSI
NOBUHHO MaTd 3MOTY HPOJACMOHCTPYBATH
Ha Oyab-sIKifl cTaiii, 110 B HOro po3mopsi-
JOKEHHI HasIBHI JIOCTATHI MiICTaBU ISl TIPO-
BEJICHHSI OTIEPATHBHOTO 3aXO/Ty.

Kpim Toro, sk 3aznagae €CII cro-
COBHO 3MICTOBHOTO KpHTEpito, Oyab-siKka
iHopmarris, oTpuMaHa BHACTIOK Herac-
HOI JIsUIBHOCTI, Ma€ BIANOBIJAaTH BHMO31
LI0ZI0 TOTO, IO CIiJCTBO Ma€ IMPOBOIUTHCH
y 1iioMy y nacuBHii Manepi. Take BUKIIIO-
yae, 30KpeMa, OyAb-iKi Iii, M0 MOXYTb
OyTH pO3TIyMadveHi, sIK BIUIUB Ha OOBUHY-
Bau€HOI0 3 METOI0 BUMHECHHS HUM 3JI0UH-
HY, K TO — TIPOSB iHIL[IaTUBU B KOHTAKTaX,
[MOBTOPHA MPOIO3HIisl, HATIOJICIJIMBI Hara-
nyBaHHA Towio. CIyliHy OyMKY 3 AaHOTO
npusoy BucinoBuB M. Iloropenpkuid, sikuii
3a3Havae, mo €CIIJI He BOayae mopyIiieHb
Yy BHUKOPHCTaHHI y KPHUMIHAJIFHOMY MpO-
Ba/KEHHI OKa3iB, OTPUMaHUX Y Pe3y/IbTari
MIPOBENCHHS HETTIaCHUX (CIiAUnX) Mid, Ha-
TIPUKJIIA OTIEPAIIii i MpUKpUTTAM. [IpoTe
€CIIJI BBakae TakMMH, 110 HE BIAIOBijga-
10T KoHBEHIIIT BUKOPUCTaHHS CynaMu J0-
Ka3iB, OTpUMaHMX B pE3yJIbTaTi MPOBOKAIIii,
3MiACHEeHO1 MpaBooxopoHIsMu [ 18, c. 40].

Crig BigMITHTH, 1O TiJT BIUIUBOM CYJIO-
Boi npaktuku €CILI B Ykpaini nouana ak-
TUBHO ()OpMYBaTMCsl HallilOHATbHA CyI0Ba
MpaKTUKa [IOAO0 TOCTAHOBJICHHS BHIIPaB-
IOYBaJIbHUX BUPOKIB Y 3B’S3KY 3 HaJaHHSIM
CyJaMm JIOKa3iB BHHYBaTOCTI 0coOW y BYH-
HEHHi 3JI0YMHY, OTPUMaHUX B PE3yNbTaTi
IIPOBOKAIIi] 37I0YHHY.

Taxk, JlecHsHcpkuii palloHHHN Cyn Mi-
cta Kuesa Bupoxom Bix 15 Bepecus 2016 p.,
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BunpasroBytoun OCOBA 1 y BumHEHHS
3JI0YMHIB, Tepea0aueHnX YacTHHOI Iep-
moto cT. 307, gactuHowo apyroro ct. 311,
YaCTHUHOIO MEPIIOIO CT. 321, YaCTHHOIO ApY-
rofo ct. 307, yacTHHOIO TpeThoro cT. 321,
gacTuHOIO mepmioio cT. 263 KK VYkpainm,
B MOTHBYBAJBHIN YacTWHI pilIeHHS 3a-
3HAUUB, L0 IPOTOKOIM 33 pPE3yJIbTaTaMu
KOHTPOJIIO 32 BUNHEHHSIM 3JI0YMHY 37100yTi
3 HOPYIIEHHSM IIOPAIKY, BCTAHOBJIEHOTO
KIIK VYxpainum, OCKiTbKH OTpHWMaHi BHAacC-
JJOK MTPOBOKAIIil, TOMY, BilIOBiTHO IO BU-
Mor cT. 86 KIIK Vkpainu, € HegomycTumu-
MM J1okazamu [13].

3anumaroyn B CHJIi BUNPABAYBaJbHHUN
BUpOoK KopocTeHChKOro MichbKpaHOHHOTO
cyny Kurtomupcekoi oOmacti 07 4epBHs
2013 poky B CBOili yXBasi KOJETisl CyAJiB
aressiniiHoro cyny YKutomupcbkoi obnac-
1i Bix 30 BepecHs 2014 poky Bkaszana, 1110
KOHTpOJIbHA 3aKYITKa, sIKa TOKJIaeHa B OC-
HOBY OOBHWHYBauCHHS, HOCHUTH HEJICTITH-
MHHH XapakTep, OCKUIBKY IPOBEJEHA 3 MO-
PYLIEHHSIM YHMHHOTO 3akoHoAascTBa. Kpim
TOTr0, KOHTPOJIbHA 3aKyIKa Oyia mposeze-
Ha TpalliBHUKaM{ MiTiMii, o cymnoM Oyio
PO3IIiHEHO, K MPOBOKAIIis 37104nHYy [14].

Paszom 3 TuM Bummii crerianaizoBaHuit
cya Ykpaidu 3 po3nIsAy UUBUIBHHX 1 KpUMi-
HaJIBHUX CHPaB >KOJHUX PO3’SCHEHB 3 MPH-
BOJY BUKOPUCTaHHS Yy JOKa3yBaHHI Marepi-
alliB, OTPUMAaHKUX y Pe3yNbTaTi MPOBOKALil
MPaBOOXOPOHHMMH OpraHaMH, HE Halae.
3acTapijio 3 IpUBOAY MPOBOKAIIT 37104H-
Hy € no3utis BepxoBHoro Cyny Ykpainu,
Buciosiena y m. 23 Ilocranosu [lnenymy
«[Ipo cymoBy NpakTHKy y ClpaBax Mpo Xa-
OapuaunTBo» Ne 5 Bix 26 kBiTHS 2002 poky
[16], sxa HEe 3MiHIOBaIACh Maike 15 pokiB.

Crnixg BigMiTHTH TOHM (akT, MmO y Bi-
TYM3HSAHIA Hayll KPUMIHAJIBLHOTO MPOIECy
HE TPHUAIICHO IOCTAaTHBOI yBaru JOCIHi-
JDKEHHIO JI0Ka3iB, OTPUMAaHUX Y pe3ynbTaTi
MIPOBOKAIIi] 37104MHY, Ha CTaAii 10CYIOBOTO
po3ciinyBanHs. Ha mnpaktumi mpoBeneH-
HSl HETJIACHUX CIIT4MX (PO3LIYKOBUX) AiH,
y TOMY YHUCIi KOHTPOIIO 32 BYMHEHHSM
37I0YHHY, JOPYYAEThCSl MpAal[iBHUKAM OIIe-
PaTUBHUX MigPO3MLTiB. Y TAaKOMY BHUIAAKY
CJIUUi 1 MPOKYPOP MTOBHOIO MipOIO HE BO-
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JoAioTh 1H(OpMalielo Npo 0O0CTaHOBKY
MPOBEACHHS CIIi4ol aii Ta T pe3ysbrara-
MU, B TOMY YHCJIi MOXJIMBOI ITPOBOKAIIIi Ta,
SK HACIJIOK, OJIpa3y HE MOXYTh OIIHUTH
OTpPHUMaHi JOKa3H 3 TOYKH 30y iX TOMyCTH-
MocTi. Pa3om 3 TMM min 9ac o3HalOMIIEHHS
CTOPOHU 3aXHUCTY 3 MarepiajiaMu J0CyI0BO-
TO PO3CIiAyBaHHS, OIIHUBIIU CYKYITHICTB
3i0paHuX JOKa3iB i BCTAHOBUBIIH, IO Ya-
CTHHA 3 HUX 3700yTi B pe3yabTaTi MpoBO-
Kalii, TpPOKypop, PO3YyMIiIOYH BiJCYTHICTb
«CYIOBOiI TEPCIEKTUBM» B TAKOMY KpHUMi-
HAJILHOMY TNPOBaKEHHI, Ta 3a HAsABHOCTI
Ha T€ 3aKOHHUX MiJICTaB, y Mexax Horo
MOBHOBaXCHb MOXE 3aKPUTH KPUMiHAJIbHE
NPOBAPKEHHS.

AKTYaJIbHOIO 3 IJAaHOTO TPHUBONY € TyM-
ka P. benkina, skl 3a3Hayae, IO BaXKIIH-
BUM KPHUTEPIEM OLIHKH PE3yNbTaTiB CIif-
4yoi aii € IX 3aKOHHICTbh, KA O3Ha4ae, II10:
1) crmimga mis TpoBemeHa 3aKOHHO, TOOTO
MOXJIUBICT ii TPOBENCHHS Tepenadade-
Ha 3aKOHOM; 2) ii pe3yiabTaTH OTPHMaHi
3a YMOB, SIKi BH3Ha4€HI 3aKOHOM IO Ili€l
ciimgyoi mii [20, c. 266].

[lizcymyBaTy BUKJIaJeHE BUIIE, BBa)Ka-
€MO, IO Tij IMPOBOKami€ew (Imia0yproBaH-
HSIM) 0cOOM Ha CKOEHHS 37I0YHHY, BANHEHOIO
NPaBOOXOPOHHUMH OpTaHaMH, CIIiZl pO3yMi-
TH aKTHBHI Aii C1y»K00BOT 0COOM PaBOOXO-
POHHOTO Oprany, a0o 1HII0i 0co0u, 1o OyIa
3aydeHa JIo POBEACHHS ONepaTuBHO-PO3-
IITYKOBOTO 3axofy abo HemTacHol Ciimdoi
(po3urykoBoi) mii, sKa, HE OOMEXYIOUHChH
CBOIMH IMPABOMIPHUMH JiSIMH ITi]T 9ac J0CY-
JTOBOTO PO3CITiAyBaHHS KpUMiHATHHOTO IIPO-
Ba/DKEHHS, KOPHCTYIOYHCH THUM, IO 0co00a,
SKY TIPOBOKYIOTH (TT110yPIOFOTH) HA BYMHEH-
HSI IBOTO 3JI0YMHY, HE 3HAE PO TMPOBEICHHS
IIO/I0 Hel BiATIOBITHUX Tiepe0adeHnX 3aK0-
HOM 3aXOJIiB BIUIMBA€ HA Hel TAKUM YHHOM,
mo0 CIOHYKAaTH TaKy 0coO0y BUMHUTU KpU-
MiHaJIbHE MPaBOMOPYLICHHS, SKE B 1HIIOMY
BUNAJKy He Oyso O BUMHEHE, HE MAKO4H iH-
1107 METH, OKPIM SIK MOAATBIION0 BUKPHUTTS
0coOu, CTBOpPEHHS JIOKa3iB ii BUHYBATOCTI
Ta MPUTATHEHHSI IO KPUMiHAJILHOT Bi/IIOBI-
JATBHOCTI.

3 MEeTOI0 BIOCKOHAJEHHS KPHUMiHah-
HOTO  TIPOIECYaJbHOTO  3aKOHOJABCTBA
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MPOBOKALIA (NIABYPOBAHHA) OCOBM HA BUMHEHHA 3NTOYMHY MPALIBHUKAMMW. ..

IIOZI0 BUKOPUCTAHHS JI0KA3iB, OTPUMAaHUX
y pe3yasrari npoBokamii (migOyproBaH-
H) 0COOM Ha BUMHEHHS 3JI0YUHY, IIPOIIO-
Hyemo cT. 87 KIIK Vkpaiau nomoBHUTH
MOJIOKESHHSIM TIPO T€, IO CYI 30008’ I3aHH
BHU3HATH JI0Ka3 HEIOMYCTUMHM Y pa3i Horo
OTPUMAaHHS B Pe3yJIbTari MpoBOKarii (Imia-
OyproBaHHs) 0COOM HA BUMHCHHS 3JI0YHHY
CIyk00BUMH 0CO0aMH TIPABOOXOPOHHHX
opraniB. Takox ct. 91 KIIK Vkpainu ciin
JIOTIOBHUTH TIOJIOKEHHSIM TIPO Te, 0 Y KPH-
MiHaJbHOMY MPOBAHKEHHI IiJUIATAIOTh JI0-
Ka3yBaHHIO BiJICYTHICTH IPOBOKAIil (Imij-
OyproBaHHsI) 0COOM Ha BUMHCHHS 3JIOUYUHY
CIIy’)k00BHMU 0CO0aMHU TPABOOXOPOHHOTO
oprany, a ct. 368 KIIK VYkpainu nonoBHu-
TH TIOJIOKEHHSIM TIPO TE, MO0, YXBAIIOKYH
BHUPOK, CyJ TOBUHEH BUPINIMTUA MUTaHHS

mpo Te, M Majia Miclie MpoBoKamist (Imif-
OyproBaHHsI) 0COOM Ha BUMHEHHS 3JI0YMHY
CITy’)kOOBHMH 0CO0aMU TPABOOXOPOHHUX
oprasiB. [Ipu 1iboMy 3a3Ha4eHI 3aKOHOAB-
Yi MOJIOKCHHS TTOBUHHI 3aCTOCYBAaTUCH BH-
KIIIOYHO y pasi, SKIIO Migo3proBaHuid (00-
BUHYBa4YCHUN) OyIAyTh CTBEPDKYBaTU IPO
HasBHICTH (pakTy mpoBokaii (mia0yproBaH-
Hs1) Ha BYNHEHHS 3JI0UHHY.

BBaxkaemo, 110 Take MpaBOBE PeEryJiro-
BaHHS HE CTBOPIOBAaTHME JKOIHUX Iepe-
JTyMOB IIJIsi TIPOBOKAIIiil 370YMHY, 3M00yTi
B pe3yJIbTaTi MPOBOKAIlii 3JI0YHHY TOKA3H
OyIyTh BU3HAHI HEJIOMYCTUMHUMH, 110, CBO-
€10 YEProl0, HE MPU3BEJC 10 HE3aKOHHOTO
MIPUTATHEHHS 0COOW 10 KPUMIHAIBHOL Bif-
MOBIJJAILHOCTI Ta CHPUSITHME BUKOHAHHIO
3aBJlaHb KPUMiHAJIHHOTO MPOBAJ[KESHHSI.
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Shulgin S. Provocation (incitement) the person in committing the crime by law enforce-
ment bodies as a basis for termination of criminal proceedings or acquittal

The article presents the analysis of Ukrainian legislation and practice of the ECHR regarding
the possible use in evidence of material obtained as a result of provocation crimes committed by law
enforcement officials on proposed additions to the legislation aimed at its improvement.

Under provocation (incitement) of the person for the offence committed by the law enforcement
agencies should understand the active actions of officials of law enforcement Agency or other person
that was involved in carrying out of operatively-search actions or covert investigative (search) ac-
tions, beyond its lawful actions during pre-trial investigation of criminal proceedings, using the fact
that the person who provoke (incite) for committing the crime is unaware of the conduct in respect of
the appropriate prescribed by law, measures affects her so to induce a person to commit a criminal
offence, which otherwise would not be committed, and having no other purpose than as a further
proof of the face, creating evidence of her guilt and criminal responsibility.

With the aim of improving criminal procedural legislation regarding the use of evidence obtained
as a result of provocation of the crime offered by article 87 of the code of criminal procedure be
supplemented with a provision that the court must admit evidence inadmissible in case it is received
as a result of provocation of a crime, article 91 of the code of criminal procedure be supplemented
with a provision that in criminal proceedings subject to proof of absence of provocation of crime, and
art. 368 code of criminal procedure be supplemented with a provision that in passing sentence, the
court must decide the question of whether there was a provocation of the crime if the suspect (defen-
dant) will argue about the existence of provocation (incitement) to commit a crime.

Keywords: provocation (incitement) to commit a crime by law enforcement, the admissibility of
evidence.
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