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YUYACTD 3AXUCHHUKA IIIA YAC
SJATPUMAHHSA OCOBMU 3A ITIIAO3POIO
Y BUMHEHHI CJIY’KBOBOI'O 3J1IOYUHY

AHomauis. 3ampumaHHsi 0cobu 3a rido3Por0 y 8HUHEHHI Cr1y>608020 3/104UHY MiCMUMb MOMEH-
UiliIHy 3a2po3y rnopyweHHs1 MpasooXopoHHUMU opaaHamu eumoe KIK YkpaiHu 3 memoro O0CsiZHeHHS
Kopomko4acHo20 MediliHo20 eghekmy 8 YacmuHi OemMoHecmpauii «echekmueHoi 6opombbu» 3 birloKo-
Mipyesoto 3r104uUHHICM0. Bmim donywieHi npoyecyarnbHi MOMUKU 3a aKmueHOI Mo3uuyii CrmopoHU 3axu-
cmy, siK npasursio, Higentorme 00Ka3u, 3ibpaHi 3 MOPYLUEHHSIM 8UMO2 YUHHO20 KpUMIHarbHOZ0 npouecy-
anbHo20 3aKkoHodascmea, W0 Mae HacsliOKoM yxearneHHs cyOamu YkpaiHu surpasdysaribHUX 8UPOKIS.

Mema cmammi rionsiecae y docnidxeHHi npouecyanbHUX numadb, W0 8UHUKaOMb y 38’a3Ky
3 MOpYWEHHSIM IPasooXOPOHHUMU opaaHamu rpoyedypu 3ampumaHHsi ocobu, nidosprosaHol y e4u-
HEHHI cr1y»608020 3/104UHY.

Y4yacmp 3axucHuka Ha cmadil 3ampuMaHHs € gaxsueor, 60 came Ha yboMy emari ocoba, sika
MOMeHUIHO Nid03POEMbBCS Y 84UHEHHI Cr1y»608020 3/104UHY, ocobrueo nompebye kaarnigikosaHoi
npasHu4oi doriomoeu. Hepidko nicris gpakmu4yHo20 3ampumMaHHsI pogodsimb Aorum ocobu, eri3HaH-
HS1, @ Ha K/10MomaHHs 3ampumMaHoe0 Cr1id4i 88005iMb 0CMaHHb020 8 OMaHy MOSICHIOKYU, WO Npasoea
doromoza 3axuCHUKOM HadaembCsi 3 MOMEHMY 020/10WEHHS MPOMOKOTY MPO 3ampuMaHHs.

Y koHmekcmi YuHHUX ronoxeHb cm. 208 KIIK YkpaiHu nidmeepdxeHo ripagusbHicms QyMKU
rpo HernpasoMipHicmb OesiKux 3ampumaHb, 30iUCHI8aHUX MPOMSA20M OCMaHHb020 Yacy. 30Kkpema,
HernooOUHOKUMU € sunadKu 3ampuMaHHs KepigHUKI8 UeHmparbHUX opaaHie 8ukoHas4oi enadu (rnid
yac 3aci0aHHs1 KabiHemy Minicmpie YkpaiHu), HapoOHux denymamig (nid yac 3acidaHHs1 BepxogHoi
Padu YkpaiHu abo odpa3sy nicrig Hb020) 3a 3MI0HUHU, 8YUHEHI MUXHAMU, MICSAUSMU, pOKaMu momy.

Ha npakmuui makox mpannstombcsi eurnadku, Komu 3aXUCHUKY He Hadaromb docmyrly o oco-
6u, sika 6yna 3ampumaHa Ha «Micyi 3r04UHY» YU «Ha 2apsiHoMy» U docmaeneHa 0o opaaHy docydo-
8020 po3cridysaHHs, i sika nompebysana HeaaliHoi npasosoi doromoau. BupiweHHs uiei npobrnemu
g8badaembcs y weudKux Oisix 3axucCHUKa W,000 HalaHHS MakCcuMaribHO WUPOKo20 nybriyHo20 po32o-
Jocy wodo 8Kka3aHUX He3aKOHHUX Oili opaaHy 0ocy008020 po3Ciiidy8aHHS.
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BakoHoOag4o20 ypeeyntogaHHs nMompebye BU3Ha4YeHHs 3MICMy MOHAMMS «YyrNO8HOBaXeHa
cnyxb6oea ocoba», sika mae npaso 30ilicH8amu 3ampumaHHs 6e3 yxeanu cnid4oz2o cyddi abo
3a il HasseHocmi. BucrnoeneHo OymKy, w0 00 makoi kameezopii ocib cnid sidHecmu npauigHuUKie opaa-
Hie HauioHanbHoI noniuii, opaaHie 6e3sneku, opeaHie, wWo 30iliCHIOMb KOHMPOIb 3a 000epPXaHHSIM
roGamkoegoeo 3akoHodascmea, nidpo30diny demexkmusig, nidpo3diny eHymMpilHLO20 KOHMPOoIto Ha-
UioHanbHO20 aHmukopynuitiHo2o 6topo YkpaiHu, opzaHie depxxasHozo 6t0po po3cnidysaHb, opeaHie
HepxasHoi npukopdoHHOI cryxbu YkpaiHu mouwo.

Baxnusum acriekmom HadaHHs rpagosoi doriomoau 0cobi, 3ampuMaHoi 3a rMdo3por y 8YUHEHHI
Cr1yx608020 3/104UHY, € HEObXIOHICMb 3’ACy8aHHs 8Cix 0aHUX PO 0coby nid3axucHo20 ma obcmasuHu
3ampumaHHs: hakmuy4HUl Yac, micye, Yu 3ampumMyeasnuchb 3 HUM iHWi ocobu, Yu rnosidomneHo mnio-
cmasu 3ampuMaHHs ma npoyecyarnbHi fnpaea, Yu 3acmocosysarnach 8ideo- (¢homo-) 3liomka, wo eu-
Jlyyarnocsk nid Yac 3ampumanHsi, 4u rpoeoduscsi ocobucmuti 0bwyk, Yu cknadanuck 6yOb-sKi OOKyMeH-
mu, 4u 8idbupanuck NOSICHEHHS | SIKi came, Yu rPoeoounuCch i3 nid3axucHum 6yOb-sKi criddi Oif mowo.

PiweHHs w000 nodanbswoi npoyecyanbHoi nosediHKku cnid npulimamu minbKu nicsisi 062080peH-
HS1 3 KIiEHMOM Mo3uujii 3axucmy, po3’siCHeHHS npouecyarnbHux rnpas ma cm. 63 KoHemumyuii Ykpai-
HU. Y pas3i, KW KrieHm no200XXyembcsi 0agamu rnoka3aHHsi, ad8okam po3’sicHIoe rpouedypy dornu-
my rido3pro8aHoeo, lio2o npasa, 062080prOE 3Micm MoKa3aHbk, NUMaHHs, siKi HeobxiOHO 3’sscysamu.

Knrodoei criosa: 3ampumarHsi, cnyx6oeull 3r104UH, Nido3progaHuUl, 3aXUCHUK, mumyacosuli 3a-

nobixHut 3axio.

OCTaHOBKA npodjemMu. Y ct. 3
Koncrutymii Ykpainu mporo-
JIOLIEHO, IO JIOAWHA, ii IpaBa,
cBOOOIM Ta 3aKOHHI IHTEpEeCH BU3HAIOTH-
cs B YKpaiHi HaWBHIOK IIHHICTIO, a iX
YTBEpKEHHS Ta 3a0€31eUCHHS € TOJIOBHUM
000B’s13k0M niepkaBu. KokeH Mae MmpaBo
Ha cBOOOIY Ta 0COOHMCTY HEJOTOPKAHHICTB,
OJTHaK CBOOOJIa OKpeMOoi 0cobu He € abco-
JIFOTHOIO, aJKe BOHA MOBHHHA BPaxOBYBa-
THUCSI i TIOEAHYBATHCA 3 IPaBaMU Ta CBOOO-
JIaMH THIIUX 0Ci0 y CyCITiIBbCTBI.
HeoOxigHicTh 3axucTy mpaB, cBOOOX
Ta 3aKOHHHX IHTEpeciB 0cobm mepeadadae
MOYKJIMBICTh 3aCTOCYBaHHS THMYaCOBHX 3a-
XOMiB IPUMYCOBOTO XapaKTepy M0 0ci0, ki
BYMHWIA KPUMIHAIBHI TMPaBOMOPYIIEHHS.
3 oIy Ha IIe, @ TAKOXK 3 METOIO JIOCSATHEH-
HS 3aBJaHb KPHMIiHAJIHHOTO MPOBA/KEH-
Hi1 B KpuMiHanpHOMY TmpoliecyaabHOMY
xozpekci Ykpainu 2012 poky (mami — KIIK
VYkpainn) nependaueHa MOXIJIUBICTD 3aTpH-
MaHHs 0COOH, MiJ03PIOBaHOI Yy BYMHEHHI
3JI04HMHY, II0 TEBHOIO MIpOI0 THMYacOBO
oOMexKye 11 KOHCTUTYLIiKHI mpaBa i cBOOO-
J1 10 MPUHHATTS BIAMOBITHOIO CYIOBOIO
pilIeHHS.
3arpuMaHHs 0cOOH 32 TiA03POI0 Y BUH-
HEHHI CTy»K00BOT0 37109MHY (OKPiM BHUCIIOB-
JICHHS/TIPUAHATTS TIPOMO3UILii, OOIISTHKH
W naBaHHSA/OmEp)KaHHS — HEPaBOMIipHOL
BUTONIM; 3JI0BXXMBAHHS BIUINBOM) MICTHTb
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MOTEHIIHY 3arpo3y MOpPYIICHHS MpPaBo-
oxopoHHUMH opraHamu Bumor KIIK Vkpa-
THHM 3 METOIO JIOCSATHEHHS KOPOTKOYACHOTO
MeniiHOro e(eKTy B 4acTHHI JEMOHCTpa-
1ii «eeKTHBHOI 0OPOTHOM» 3 OIIOKOMIp-
[IEBOIO 3JIOYMHHICTIO. BTiM, Sk mpaBwmio,
TOTYIIEHI MPOIeCyaabHI MOMIJIKH 33 aK-
THBHOI TIO3UIli CTOPOHU 3aXUCTy HiBEIIO-
FOTh JTOKa3W, 3i0paHi 3 MOPYIICHHSIM BUMOT
YHHHOTO KPUMIHAIBHOTO TPOIECYaIbHOTO
3aKOHO/IaBCTBA, II0 MAa€ HACIIAKOM YyXBa-
JIEHHsI CyJlaMU YKpaiHH BHUIIPaBAyBaTbHHUX
BHPOKIB.

AHaJi3 oCTaHHIX QOCHiIKeHb i my-
osikamiii. PesynsraTi nociimkeHHs Teope-
TUYHHUX Ta MPAKTUYHUX MMHUTaHb IHCTUTYTY
3aTpUMaHHs 0COOM BUCBITIICHO y TpaIsiX Ta-
KuX mocuigHukis, sk 1. M. Banpka, O.1. bi-
soycos, B.I1. Biprokos, A. 5. JlyOuHCchKuUH,
H.C. KapnoB, M. M. Koportkuii, €.1. Ma-

kapeako, B.O.Mamaposa, O.I. Onek-
CaH/IPOBCHKUH, M. A. [Toropenbkui,
M. M. Cep0iH, B. M. Teprumsauk,

A.Tl. Yepuenko, O.K. UepHora Ta iH. Ok-
peMHUM acmeKkTaMm mpobJeM 3aTpUMaHHS
npucBsdyeHo  MoHorpadii  B.I. Bopuco-
Ba, H.B.Imuncekoi, B.C. 3emenenpkoro,
O.T. luno, A.II. bymenxo.

[Ipote, K CBIOYUTH MpaKTHKa, HEMNO-
CTaTHLO JIOCIHIPKCHUMU € MUTAHHS TOpY-
IICHHS MMPAaBOOXOPOHHUMH OpPTaHaMH Tpo-
LEypH CKJIaJIaHHs Ta BPYUEHHS MPOTOKOIY
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3aTpUMaHHsl 0co0i, MiO3pIOBaHii y BYH-
HEHHI CITy>)KOOBOTO 3JI0YMHY; HE 3a3Ha4YeH-
HS B TPOTOKOJIi OOOB’S3KOBHX 0OCTaBUH
3aCTOCYBaHHs JITAHOTO THMYacOBOTO 3ario-
ODKHOTO 3ax0/y. BincyTHi mpakTu4Hi peko-
MEHJIAIli oMo Jiff 3aXWCHUKA y BUTAIKY
HEJIOMYIICHHS 70 KJII€HTa Ta B iHIIUX BH-
majKax, 1o 1 € METOI0 CTATTi.

Buxknang marepiany gocsimkeHHS
Ta HOro0 OCHOBHI pe3yJIbTaTH. 3aXUCT 0CO-
0w, sika 3aTpUMaHa 3a Mi103pOI0 Y BUMHEHHI
CITy>k00BOTO 3JIOYMHY € OJHIEI0 3 HAHO1IbII
CKIaJHUX Tpo0JieM SK KPUMiHAJIBHOIO
mporecy B LIOMY, TaK 1 AiSJIBHOCTI 3a-
XHCHUKA. YKa3aHe MHUTaHHs MOCTIHHO Ie-
peOyBae Ha BicTpi aKTyaJbHOCTI, OCKIIBKH
Ha MOMEHT 3aTpuUMaHHs ((aKTHYHO B €Kc-
TpeMaJbHUX YMOBax) [IIOTh SIK CIIiA4uid
(IeTeKTUB) Tak 1 3aXMCHUK, IO HEPIAKO
MPU3BOIIUTH JI0 HEBUTIPABHUX TTOMHJIOK.

OkpeMi JNOCTHIAHWKKA Ha MiACTaBi
aHai3y NpPaKTHKH 3aCTOCYBaHHS TOJO-
skeHb cT. 208 KIIK Ykpainu, a Takok aHOH-
COBaHi T'y4HIi 3aTpUMaHHS BHCOKOIIOCATIOB-
1iB Biamivaroth, mo KIIK Ykpainu Hepimko
BUKOPHCTOBYETBCS, MO-TIEPLIE, K IHCTPY-
MEHT 3aJIIKyBaHHS, a HO-Apyre, Sk 3acih
CTBOPEHHSI LI10311 IPOTHIIT 3I0YMHHOCTI'.

Biamosinuo 1o 4. 2 ct. 176 KIIK Ykpai-
HU 3aTPUMaHHS € THAMYaCOBUM 32001 KHIM
3aX0[I0M, SIKMH 3aCTOCOBYETBHCS 3 IiACTaB
1 B mopsaaky, nependoadeHomy nmuM Komek-
COM, a TaKOX BXOAMTH 10 CUCTEMH 3aXOAiB
3a0€3MeUeHHS] KPUMiHAJIBHOTO POBAIKEH-
Hi (4. 2 c1. 131 KIIK VYkpainn).

VY a63. 5 n. 6 MOTHBYBaJbHOI YaCTHHU
pimenns Koncruryniitnoro Cyny Ykpaiau
Bix 26.06.2003 Ne 12-pn/2003 3arpruMaHHs
BHU3HAUEHO SIK THUMYAacOBUH 3amoOi1KHUN
KpUMiHaIBHO-TIpOLeCyalbHANA  3axia, 3a-
CTOCYBaHHSI SIKOTO 0OMEXKY€E MpaBo Ha CBO-
001y ¥ 0COOMCTY HEIOTOPKAHHICTH 1HIM-
BigaZ.

1

Amnamni3 Hopwm KIIK 3acBimuye BcTaHOB-
JIEHHS B KPHUMiHaJbHOMY IMPOLECyalbHO-
My 3aKOHI TaKMX Pi3HOBHJIB 3aTpUMaHHSI
ocobu:

1) 3arpuMaHHS Ha TWIiJACTaBl yXBaJn
CIITYOTO CYIIi, CyAy MPO JO3BLI HA 3aTPH-
MaHHS 3 METOI0 TpuBoAy (cT. cT. 187-191
KIIK Ykpainn);

2) 3akonne 3arpuManHs (cT. 207 KIIK
VYkpainn);

3) 3aTpuMaHHS YIIOBHOBAXKEHOIO CITYXK-
6oBoto ocoboto (ct. 208 KIIK Ykpainn);

4) 3arpuMaHHS OCOOM, SKa BUYMHMWIIA
KpUMiHAIIbHE TPaBOMOPYIICHHS 32 MeXa-
mu Ykpainu (ct. 582 KIIK Vkpainn).

OxpiM 11bOTO, BiIOBIIHO 70 4. 3 CcT. 14
3akony Ykpainu «IIpo 0opotre0y 3 Tepo-
pU3MOM» 3/IHCHIOETHCS TIPEBEHTHBHE 3a-
TPUMaHHS B paioHI NPOBEJCHHS aHTHUTE-
popuicTuuHOi omepanii ocib, MpUYETHUX
JI0 TEPOPUCTHYHOI IisSITLHOCTI, Ha CTPOK
noHaz 72 roguHu, ane He Oinbine 30 mi0°.
VYci Ha3BaHi PI3HOBMAW 3aTPUMaHHS PO3-
PI3HSIIOTBCA 32 Cy0 €KTaMu iX 3OiHCHEHHS,
MiJICTABaMU Ta MPOLECYyATLHUM ITOPSIKOM.

UuHHE KpHMiHaJIbHE MPOLECyaTbHE
3aKOHOJABCTBO HE MICTUTh YITKOTO BH-
3HaUeHHs I[yiel 3aTpuMmaHHs. BopgHouac,
K cTBepKyroTh B. @apunnuk i [. Mip-
KOBEIb, 3aTPUMaHHS JIMIIE JUIS 3’ ICyBaHHSI
MIPUYETHOCTI 0COOW 10 BYMHEHHS 3IOYNHY
W BUpIMIEHHS MUTaHHS PO 3aCTOCYBAHHA
JIo Hel 3armo01>KHOTO 3aX0y 3a BiICYyTHOCTI
Oa’kaHHS B MMiJ03PIOBAHOTO 3HUKHYTH, TIPO-
JIOBXUTH 3JI0OYMHHY JIsITHICTE 00 CXOBa-
TH (3HUIIUTH) AOKa3H HE 30BCiM BHITpaB/Ia-
He, aJpKe Il TUTaHHS MOXIINBO BUPIIIATH H
HE 3aTPUMYIOYU 0CcO0Y, aHKETHI BiZOMOCTI
W MiCIIe3HAXO/PKEHHS SKOi BiJIOMiI OpraHy
po3ciinyBanHs. CBoOona  0coOU NOBHH-
Ha OOMEXYBAaTHUCS BUHSATKOBO TOIi, KOJIH
0e3 mbOro HEMOXKIJIMBO 3a0€3MEYUTH BUKO-
HAaHHS [IOCTABJIEHUX LI,

O Tarapos, ‘KarigaHkn Ha kamepy: TEHAEHLUist 4O NPOBeAEHHS 3aTpuMaHb 6e3 yxBanu cnigyoro cyffi ctaHo-

BWTb 3arpo3y npasam ocobu’ (2016) 18 (1264) 3akoH i 6i3Hec <http://zib.com.ua/ua/print/123397-tendenciya_do_
provedennya_zatriman_bez_uhvali_slidchogo_sudd.html> gata 3sepHeHHs 02.12.2019.

2

Cnpasa Ne 1-15/2003: PiweHHs KoHcTuTyuiiiHoro Cyay YkpaiHu y cnpasi npo rapaHTii AenyTaTcbKoi HeJoTopKaHHO-

cTi Big 26.06.2003 Ne 12-pn/2003. <https://zakon.rada.gov.ua/laws/card/v012p710-03> nata 3BepHeHHs: 02.12.2019.

3

Padu YkpaiHu.
4

208

Mpo 6opoTbby 3 Tepopuamom: 3akoH Ykpainu Big 20.03.2003 Ne 638-1V (2003) 25. Bidomocmi BepxosHoi

B ®apuHHuk, [1 MipkoBeLb, ‘3aTpumaHHs ocobu B HoBoMy KpumiHanbHOMY npolecyanbHOMY kodekci Ykpai-
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OnHUM 3 HaWOUIBII 3aCTOCOBYBaHUX
BUIB 3aTPUMaHHS, y T.4. y KpUMiHAJIBHUX
MPOBAKEHHX 32 3JI0YMHHU Y cepi Ccayxk-
00BOi MiSTIBHOCTI, € 3aTpUMaHHS YIIOB-
HOBKCHOIO CIIy>K00BOIO 0c00010. Y Bif-
noBigHOCTI 70 4. 1 cT. 208 KIIK VYkpaiam
YIIOBHOBa)KEHA CITY»)00Ba 0co0a Ma€e MmpaBo
0e3 yXBaJH CJIITUOTO CYIIi, CyAy 3aTpuMa-
TH 0C00Y, ITiT03pIOBaHY Y BYMHECHHI 37109YH-
HY, 32 SIKUH rTepedoavyeHe moKapaHHs y BUI
1M030aBJICHHSI BOIIi, JIUIIE Y BUIMAIKAX:

1) skmo 1m0 0oco0y 3acTaiu Mmix 4Yac
BYMHEHHS 3JI0YMHY ab0 3aMaxy Ha WOTO
BYMHCHHS;

2) sikio Oe3nocepeHbO Micisi BAMHEH-
Hs 3JI0YHHY OYECBHUJICIb, B TOMY YHCII IO-
Tepiani, abo CYKyIHICTh OYEBHIHHUX 03-
HaK Ha TiJi, OJs31 YU MICIli TIOZiT BKa3yIOTh
Ha Te, [0 came I 0co0a IOHHO BUMHHIA
3JI0YHH;

3) sKio € oOrpyHTOBaHI MiJICTaBU BBa-
JKaTd, 110 MOJKJIMBAa BTEYa 3 METOH YXH-
JIEHHS BiJl KpUMiHAJIBHOI BiAIIOBIaTLHOCTI
0co0H, MMiT03pIOBAHOI Y BYUMHEHHI TSKKOTO
a00 0COOMBO THKKOTO KOPYIIIHHOTO 3110-
YUHY, BIJHECEHOTO 3aKOHOM JO IIiJCIiJ-
HOCTI HarioHaapHOTO aHTHKOPYMIIIHOTO
oropo Ykpainu (nani — HABY).

KIIK VYkpainn He pO3KpUBaEe MOHATTS
«YNOBHOBa)KECHA CIIy)k00Ba 0c0o0ay, 1110 3y-
MOBJIIOE BiATOBiIHI MPOOJIEMHU 3aCTOCYBaH-
Hs BKa3aHO! HOpM mpasa. Ha Ham nmormsg,
TaKOI 0CO00I0 € Ti 0COOM, IKMM BiAMOBIA-
Hi moBHOBaxkeHHs1 HanzaHi KIIK Vkpainu
Ta IHIMMHK 3aKkoHamu Ykpainu («I[Ipo Ha-
mioHANBHY momirito», «IIpo Harionanpue
aHTUKOpyMIIiiiHe Oropo VYkpainm», «IIpo
Hamionansny rtBapmito Yipainm», «IIpo
Crmyx0y Oe3nexkn Ykpainm», «IIpo ep-
»KaBHE OFOpo po3ciigyBaHb» ToIo0). OTXKeE,
YIOBHOBXEHOIO CIY)X00BOK 0CO00I0 €
mpamiBHUKK opraiB HamionamsHOi modmi-
uii, HABY, opraniB Oesreku, oprasis, 110
3MIACHIOIOTh KOHTPOJIb 3a JTOJCPKAHHIM

MOJIaTKOBOTO 3aKOHOJIaBCTBA, opraHiB Jlep-
JKaBHOT MPUKOPIOHHOI ciyxOu Ykpainu
Ta 1HIIMX MPABOOXOPOHHUX OPraHiB, SKUM
y MeKax KOMIIETEHIIi1 HaJlaHo MpaBo 3/iiic-
HIOBATH 3aTPUMaHHs 0coou'.

[lutaHHs TpaBOMIPHOCTI 3MIKCHEHHS
3aTpUMaHHs OCOOH 3 MiJCTaB, Iepemdade-
Hux 1.1 1, 2 4. 1 ct. 208 KIIK Vkpainu,
0 TIOYaTKy JOCYIOBOTO PO3CIiayBaHHSI
(ToOTO 10 BHECEHHS BilOMOCTEH MPO BUH-
HEHHS KPUMIHAJIBHOTO TMPAaBOMOPYIICHHS
1o €PJIP) He BupimieHO?. YBAKAETHCS, 10
B pa3i nmpoBeieHHs (PaKTUYHOTO 3aTPUMAaH-
HSl 0COOM BiIOMOCTI PO BYMHEHHS KPHUMi-
HAJILHOTO [TPaBOMOPYIIICHHS HEraliHO TiCTIs
Horo 3aBepIleHHs MOBHHHI OyTH BHECEHHI
10 €PJIP i muire Toxi MOBUHEH CKIIAJATHCS
MPOTOKOJI MPO 3aTPUMaHHSL.

3riguo 3i cT. 208 KIIK VYkpainu ymos-
HOBaXkeHa CIIy’kO00Ba ocoba Mae mpaBo 0e3
VXBJIH CIITIOTO CYIMI, CymIy 3aTpuMaTH
0co0y, MiI03pIoBaHy B YYMHEHHI 3JI0YHHY,
3a KW nepeadadeHe MoKapaHHs y BHTIISAL
1030aBIICHHSI BOJII, JIUIIE Y BUMAIKaX:

— SKIIO IF0 0co0y 3acTanu Iijx 4ac
YYMHEHHS 3J7104MHY a00 3amaxy Ha WOoro
BUMHEHHS (TOOTO Koyu ocoba Oesmocepes-
HBO BUMHSJIA 3704MH abo KO 1sg ocoba
3 OpSAMUM YMHUCJIOM 3AiHCHHJIA JisHHS,
CTIpSIMOBaHE Ha BUMHEHHS 3JI0YHHY, OTHAK
HE JI0BEJa MOro J0 KiHILS 3 HPUYMH, L0
HE 3aJIeKand Bij ii Bomi);

— SIKIIO Oe3MocepeIHBO MiCIsl BYMHEH-
HS 3JIOYHHY OYEBHUJICIb, Y TOMY YHUCII TO-
TepHiIHiA, a00 CYKYITHICTh OYCBUIHHUX O3-
HaK Ha TiJTi, OAA31 YM MiCIIi TIOAIT BKa3yIOTh
Ha Te, IO caMme I 0coda MOWHO BYMHUIIA
3II0YUH.

Posrmnmsimatoun  mepury mijcraBy, BH-
3HaueHy 1. 1 4. 1 ct. 208 KIIK Vkpainuy,
O.A. ConnareHko 3a3Ha4yuJIa, 1110 BU3HAYCH-
HS «0co0y 3acTayIn» O3HAYAE, 0 B MOMEHT
BUMHCHHS 3JIOYMHY 11 OyJI0 3aTPUMaHO i BOHA
He Bctuniia cxoBarucs. «[lif yac BYMHEHHS

HW: OKpEMi MWUTaHHS BiANOBIAHOCTI MiXXHAPOAHUM CTaHgapTaM i npakTuui €Bponeincbkoro cygy 3 npas noau-
HW'(2017) 6 lMidnpuemHuymeo, eocriodapcmeo i npago 193—194.

1

Manos 2016) 112—-117.
2

1O Nyk’siHeHko, O KOxHo, 3ampumaHHsi ocobu sik 3axi0 3abe3neyeHHs1 KpUMiHarbHO20 MposadxeHHs (Xapkis,

B ®apuHHuk, [1 MipkoBeub, ‘3aTpumaHHs ocobu B HoBoMy KpumiHanbHOMy npouecyanbHOMY Kogekci YkpaiHu:

OKpeMi NTaHHA BiAMNOBIAHOCTI MiXXHAapPOAHWMM cTaHAapTaMm i NpakTuui €BponencebKkoro cyay 3 npas nogunHn’(2017)

6 lMidnpuemHuymeo, eocriodapcmeo i npago 194.
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37104uHy ab0 3aMaxy» O3Hayae, o Oyab-TO
criyuii abo iHIIA yIMOBHOBa)kKEHA CITY»O00-
Ba 0co0a, uu Oy/Ib-SKUH TPOMAJISIHUH, KU
HE € MPaLiBHUKOM [IPaBOOXOPOHHOTO Opra-
Hy, OyB OYEBHIIIEM BUMHEHHS 3JI0YMHY Ja-
HOIO 0CO00¥0 Ta 11 3aTpuMain. Y TakoMy pasi
BaYXUTUBUMU € 11Ba (haktopu. [To-mieprre, oco-
0a, sika BYMHSIE 3JI09MH, Ma€ OyTH 3aTprIMaHa
caMe B TOH MOMEHT, KOJIM BOHa Oe3moce-
pPEIHBO BHKOHYBaJla «00’€KTUBHY CTOPOHY
3JI0YHMHY», TOOTO Ha MiCIli BYMHEHHS 3J10-
uyuHy. [lo-mpyre, «3aTpuMaHHs» 3HIHCHIOE
came Ta oco0a, sika Oy;ia oueBuaneM. Bupas
«0e3MmocepeaHbO IMiCHAs BYMHEHHS KPHMi-
HAJILHOTO MPaBOMOPYILEHHS» CBIIUUTH MPO
Te, M0 MK MOMEHTOM BYMHEHHS 3JI0YHUHY
i Oe3nocepeHiM 3aTPUMaHHIM CTaBCsl KO-
POTKHIA IPOMIKOK Hacy, IiJl 9ac SKoro ocoda
HE BCTHUIJIA CXOBATHUCH 1 11Ie HE 3HUKJIA 3 TIOJISt
30py TOTO, XTO ii IIepeciayBas’.

Hpyroro migcraBoro € (akt TOTO, IO
OYEBH/I, 30KpeMa TMOTEePIiJi, BKaXyTh
Ha Te, U0 came 111 0coda IOWHO BYMHHIIA
3nounH. OueBuaLEM € 0c00a, siKka Oyia mpu-
CYTHSI B MOMEHT 1 B MICIli BUNHCHHS 3JI0YH-
Hy i1 IBHO Oaumiia TOro, XTo HOro 3I1HCHIOE.
Aue oyeBHAELb — 1€ TOTEHLIIHHAN CBIIOK,
SIKAH II[e HE CTaB TaKUM, OCKIJIbKH K CBI-
JIOK BiH He OyB 3alpOIICHHIA 1 JOUTAHUH,
a 1l TporecyanbHi Iii MOXYTb OyTH 3ilic-
HEHO TaKO)X JIMIIIE IIICIS BHECEHHS BIIO-
mocreit o €P/IP. VY manomy pasi imerbes
PO 3aTPUMaHHs 10 BHECEHHS BioMocCTel
110 €TMHOTO PEECTPY MOCYIOBUX PO3CIIITY-
BaHb, ske, BimmoBigHO mo KIIK VYkpainwm,
TaKOX € HEMOYKITUBHM.

Sk BiI3HAYA€THCS, BUMOTA MO0 «0e3-
MMOCEPEHOCTI» Y CBITOBIH MPaKTHUII 3aTpH-
MaHb He HOBa. [ MO’KHA TTyMaunTH 3a aHa-
JIOTI€10 3 MPAaBUIIOM «IIPUCYTHOCTI» (in the
presence requirement) B aMepUKaHCHKil
Mojenti 3aTpuManHs 0e3 103Boy cyny. Tax,
BIJIMOBIIHO JIO CTaj0i CYIOBOi MPAaKTHKH
CIIA, miacraBoro 3aTpuMaHHs 0€3 J103BO-

1

Jqy CyAdy € BWIIQJKH, KOJH KpHUMiHAJIbHE
NPaBOMOPYLICHHS! BUMHEHE B MPUCYTHOCTI
0co0wu, sika IPOBOJIMTH 3aTPUMaHHS’.

VkazaHa TMO3WIIS MIATBEPIKYE Tpa-
BWJIBHICTD TyMKH TIPO HEMPABOMIPHICTH Jie-
AKUX 3aTpPUMaHb y Hamiil aepkasi. Tak, iH-
KOJIA CTOPOHA 0OBHHYBau€HHS HENPABUIIEHO
3acTocoBye nonoxeHHs cT. 208 KIIK VYkpa-
iHM H, TIO CyTi, IPOBOIUTH OE3ITiACTaBHi 3a-
TpuMaHHA. Hanpukian, HEMOOTUHOKAMHI
CTalli BWIIQJKH 3aTPUMaHHS B TOPSAKY,
nepenbadenomy ct. 208 KIIK Vkpainu, ke-
PIBHUKIB LEHTPAIbHUX OpPTraHiB BUKOHABYOT
Bnagu (mig yac 3acinanas KabGinery Mini-
cTpiB YKpaiHH), HApOOHHUX NemyTariB (Mg
yac 3aciganns BepxoBHoi Paju Ykpainu abo
ofipaszy IiCIsl HBOTO) 3a 3J0YMHHM, BUMHEHI
THKHSIMH, MICSISIMH, POKaMH TOMY.

Bonnouac norpeOye BUpilIeHHs TUTaH-
HS TPO 3aTpUMaHHSI 0COOM 4epe3 JNesKuit
Yac Miclisi BUNHEHHS 3JI0YMHY 0e3 CyZI0BOTO
no3BoiTy. Sk BimoMo, mmim dac po3poOieH-
s KIIK VYkpainu BpaxoByBaBcs CBITOBHM
JIOCBIiN 3a0e3meueHHs mpaB 1 ¢BOOOA JIrO-
JIUHH, 10 CTOCYBaJOCS W MPOBEICHHA 3a-
TPUMaHb y YiTKO BH3HAYCHHX BUIMAJKAX:
0e3nocepelHbO MMICIsl CKOEHHS 3JIOYUHY
Ta 3a HasBHOCTI OOCTaBHMH, SKiI CB1A4arh
npo Te, 0 ocoda IIOWHO CKOiNla 3JI0YHH.
Amxe KIIK Vkpaian 1960 poky no3Bonss
NPaBOOXOPOHHUM OpraHaM 3aTpUMaTrHd 0Co-
Oy He3aJIe)KHO Bifl TOTO, CKUTBKH Yacy Micis
CKOEHHS HEI0 3JI04MHYy MUHYIO0. Kpim Toro,
OIHIEI0 3 pekoMeHpaanii Benemiancbkol
KOMICii, sIKa MICTHUTBCSI Y BHCHOBKY IIOZI0
npoekty KIIK, Oymo BH3HaYeHHS BHKIIIOU-
HUX TIJCTaB Ta YMOB 3aTpUMaHHS 0coOm
0e3 yXBalld CITIYOTO CYIMi, CYAy 3 ypaxy-
BaHHAM nipakTuku €CITT.

Uwunna penakuis ct. 208 KIIK Ykpainu
HAJIa€ TIPaBO IPALiBHUKAM IPABOOXOPOH-
HUX OpraHiB (OKpIM SK 32 BYMHEHHS TSIK-
KOT0 2060 0COOHMBO TSHKKOTO KOPYIITIHHOTO
3II0YMHY, 3apaxOBaHOTO 3aKOHOM [0 Iif-

O ConpateHko, ‘TeopeTnyHi Ta NpakTUYHI MUTaHHS 3aTpuMaHHs ocobn 3a unHHUM KIK Ykpainu. Pedopmy-

BaHHS OpraHiB BHYTpILHIX cnpaB: npobnemu Ta nepcnekTMBM (BITYM3HSHUIA | 3apybikHuiA Jocsig) maTep. Mix-
Hap. HayK. — MPakKT. KoH®. (JHinponeTpoBchK, AHinpon. AepX. yH-T BHYTp. cnpas 2014) 96-97.

2

B ®apuHHuk, [1 MipkoBeub, ‘3aTpumaHHs ocobu B HoBoMy KpumiHanbHOMy npouecyanbHOMY Kogekci YkpaiHu:

OKpeMi NTaHHA BiAMNOBIAHOCTI MiXXHAapPOAHWMM CTaHA4apTaMm i NpakTuui €Bponencekoro cyay 3 npas noguHn’(2017)

6 lMidnpuemHuuymeo, eocriodapcmeo i npago 194.
3
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crigaocti HABY) 3arpumaru ocoOy Bu-
KIJIFOYHO Y BHIIaJKaX, SKIIO i1 3acTaiiv mif
yac y4YMHEHHI 3704MHy a0o Oe3mocepen-
HBO TICJIS HBOTO 332 HASBHOCTI OYCBUIHUX
O3HaK, sIKi BKa3ylOTh caMe Ha II0 0co0y
SIK Ha 3JI04YMHI. B IHIINX BHUMIagKaX HABITH
32 HasSBHOCTI JTOKa3iB MPUYIETHOCTI 0COOH
0 BYMHEHHA 3JI0YMHY W YCTAaHOBJIEHHS
11 MicCIIe3HaXOKESHHS ITPABOBI ITiICTABH IS
il 3arpumanHs BifacyTHi. Hanpuknan, y pasi
BITI3HAHHS CBiIKOM (ITOTEPIILIINM) Yepes3 Jie-
SIKUH 9ac Mmiciisl BAMHEHHS 3JI0YUHY BHHHOT
ocobu B rpomajacbkoMy Micui abo HasB-
HOCTI iH(opMaIlii Mpo MicIe3HaXOMKEHHS
3JIOYUHINB. CIIMHUM 3aKOHHUM IUISIXOM €
OTPUMAaHHS JI03BOJY CJIITYOTO CYIJI Ha 3a-
TPUMaHHSI 3 METOI0 IPUBOAY TaKoi OCOOH.
AJie B 1IbOMY BHITaJIKy 0C00a MOMEPEIHBO
MMOBHUHHA OyTH TOBIJIOMJICHA PO MiI03DY,
TOOTO HAOyTH CTATyCy IiI03PIOBAHOTO.

OueBuaHUM, € HEOOXIIHICTh Y BHECCHHI
BimmoBimHuX 3MiH 10 cT. 208 KIIK Ykpainwu,
3 METOI0 OIHO3HAYHOTO PO3YyMIHHS «0€3-
MTOCEPETHOCTI» Ta «IIOWHOCTI». OCKUTEKH
BKa3aHi YacOBO-TIPOCTOPOBI  TapaMeTpH
«0e3mocepeIHOCTI»  BH3HAYAIOTh  30BCIM
KOPOTKHI TEPMiH 4acy, Ha HaIlly AyMKY, 3a-
TpuMaHHA B nopsaky cT. 208 KIIK VYkpainu
MMOBHHHO JOMYCKAaTUCS JIHMIIE TOJi, SIKIIO
3 MOMEHTY BUMHEHHS 3JI0YMHY i 10 MOMCH-
Ty ()aKTUYHOTO 3aTPUMAHHS MUHYJIO JISKiJIb-
Ka rouH. BomHovac 3acTOCyBaHHS TOHSATTS
«IIOWHO BYMHWJIA 3JIOYMH)» TOBHHHO MAaTU
MICIIE TOJIi, KOJIM YacoBa i MpocTopoBa O3Ha-
KM iepeOyBaHHs 0COOH OO MOIIT Ta MiCIIs
BUMHEHHS KPHUMIHAJIBHOTO MPABOIMOPYIICH-
HS JAfOTh MIACTaBH 3aITiI03PHUTH ii B IIHOMY.

Binmosigao mo monoxens ct. 48 KIIK
Ykpainu cinigauii, IpoKypop, CIiaduii cym-
I, cyn 3000B’sI3aHI HajgaTh 3aTpUMaHii
0co01 41 0co0i, sSka TPUMAETHCS IIiJ] Bap-
TOI0, JIOTIOMOTY B YCTAaHOBIJICHHI 3B’SI3KYy
13 3aXMCHUKOM a00 oco0amH, SKi MOXYTb
3alPOCHUTU 3aXUCHHUKA, a TaKOX HaJaTH
MOKJIMBICTh BHKOPUCTATH 3aCO0M 3B’SI3KY
JUTSL 3aITPOIICHHS 3aXUCHHKA.

3arpuMaHHs 0COOM € BUHSATKOBO BaX-
JIUBUM 3 TOYKU 30Py HAJaHHS HOMY CBO€-

YacHOTO mpaBoBoro 3axucty. Came B el
nepiof GOpMYETHCS MO3MLIA MMi103PIOBAaHO-
ro 1O crpasi, HaOyBalOUu MEBHOTO 0POPM-
JIEHHS| Y MPOTOKOJIaX MOro Aonuty. SAKuio
BiH J]aB TIOKa3aHHsI y SIKOCTI IiJI03pIOBaHO-
r0, B SIKUX IPHUITYCTUBCS PI3HUX IMOMMUJIOK,
TO 3T0JIOM CKJIAJIHO MEPEKOHYBATH CIIiJICTBO
y TIOMIJTKOBOCTI ITUX TIOKa3aHb. KpiM ToTO,
caMa TMPHUCYTHICTh agBOKaTa y KpUMiHAIb-
HOMY TIPOBA/KEHHI Ha i CTamii crpuse
JOTPUMAHHIO CTOPOHOIO OOBMHYBaYE€HHS
BUMOT 3aKOHY, 1110 PETYTIOI0Th 3aTPUMAaHHSI.

Brim, TpamisioTbes BUMAIKH, KOJIW 3a-
XHCHHUKY HE HaJaBajJM JOCTYIY 1O OCOOH,
ska Oyna (akTUYHO 3aTpUMaHa Ha Micwi
37I0YMHY YM «HA TapsyoMy» U JocTaBie-
Ha JI0 Opra”y JOCYAOBOTO PO3CIiAyBaHHS,
i sika moTpeOyBana HeraifHOI MpaBoBOi J0-
TIOMOTH.

Bupimenns miei mpobieMu Mu BOadae-
MO y HIBHJKHUX JisIX 3aXMCHUKA IOJ0 Ha-
JTaHHS MaKCHUMAaJIbHO IIMPOKOTO ITyOIivHO-
IO PO3rojIoCy IOJO BKa3aHUX HE3aKOHHHUX
NI opraHy JO0CYIOBOTO PO3CIiyBaHHS.

Ilix gac 3aTpuMaHHS KITI€EHTA 3a TTi103-
POIO Y BUMHEHHI CIIy>KOOBOTO 3JI0YMHY aj-
BOKaTy HEOOXiJHO 3’sICyBaTH BCi JaHi Mpo
0co0y MiA3aXMCHOTO Ta OOCTAaBUHM 3aTpPU-
MaHHs: (aKTHYHHUHI Yac, MicLle, UM 3aTpUMY-
BJIKCH 3 HUM 1HIII OCOOH, YU IOBITOMIIEHO
MiICTaBM 3aTpUMaHHs Ta MpolecyalbHi
MpaBa, Yu 3aCTOCOBYBaJIach Bineo- (poTo-)
3HOMKa, 10 BUITy4YaJIoCh i1 Yac 3aTpUMaH-
Hsl, YM TIPOBOJMBCS OCOOMCTHI OONIYK, UM
CKJIaIaNCh Oyab-sIKi JOKYMEHTH, YU Bij-
Oupannch TMOSCHEHHA 1 AKi came, 4M Tpo-
BOJIWJIUCH 13 TIA3aXHUCHUM OyIb-sKi CITiTdi
nii Tomo. OOrOBOPHUTH 3 MMiI3aXUCHUM IT0-
3ULII0 3aXMCTY Ta BU3HAYMTH IOAANIBLIY
MOBEIHKY TIi] Yac TMPOBENCHHS CIIiTInX
niti. Kpim toro, mig ac koH(DiIEHIIIHOTO
CHNKYBaHHS HEOOXiHO PO3’SCHUTH TIPO-
LecyalbHi IpaBa 3aTpUMaHOMY Ta CT. 63
Koncturynii Vkpainu. SIKmo kii€eHT mo-
TOIDKYETBCSl JaBaTH IIOKa3aHHS, aJBOKaT
PO3’SICHIOE TIPOLEyPY AONUTY IiJ03pIOBa-
HOTO0, HOTO MpaBa, 0OrOBOPIOE 3MICT TOKa-
3aHb, MUTAHHS, SKI HEOOX1THO 3’SICYBaTH.

HOBWTb 3arpo3y npasam ocobu’'(2016) 18 (1264) 3akoH i 6isHec <http://zib.com.ua/ua/print/123397-tendenciya_
do_provedennya_zatriman_bez_uhvali_slidchogo_sudd.html> garta 3BepHeHHsi 02.12.2019.
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IIpo koXHUN BUNAAOK 3aTPUMaHHS
0co0u, MiO3pIOBAaHOI y BYMHEHHI KpHUMi-
HAJIBHOTO MPaBONOPYIICHHS, YIIOBHOBaXe-
Ha CIIy)KO00Ba 0co0a 3000B’sI3aHa CKIIACTH
MPOTOKOJI, B SIKOMY, KpiM BiJIOMOCTEH Tie-
penbauenux ct. 104 KIIK Vkpainm, 3a3nHa-
YJaIOTHCS: MICIIE, 1aTa 1 TOYHUH Jac (roguHa
1 XBUJIMHM ) 3aTPUMaHHS BiAMTOBITHO 10 TI0-
noxkeHb cr. 209 KIIK VYkpainu; migcraBu
3aTpUMaHHS; PE3yJIbTaTd 0COOHUCTOrO 00-
IIyKy; KIJIOTIOTaHHSA, 3asiBM YH CKaprd 3a-
TPUMAHOTO, SKIIO TaKi HAJIXOAMIIHN; ITOBHUIA
MEpeNiK MpoLecyalbHUX NpaB Ta 000B’s3-
KiB 3aTpuMaHoro. [IpoTokon npo 3aTpuman-
HS MAMUCYETHCS 0C00010, siKa Horo ckiana,
i 3arpumanuM. Kormisi mpoToKonmy HeraiHo
i PO3MHUC BPYYAETHCS 3aTPUMAHOMY, a Ta-
KO HaJICHJIAETHCS TIPOKYPOPY.

SIKIo MpOTOKON 3aTpUMaHHS CKJla-
JIA€ThCSI 'y TPUCYTHOCTI 3axHCHHUKA, TO,
y BUNAJIKy HAasBHOCTI MpPOIECYaTbHIX
MOpyIIeHb 3 OOKY CTOPOHU OOBHHYBa4YCH-
HA 94 HEAO]IKIB Y MPOTOKOJIi, HEOOXITHO
000B’s3K0BO iX 3adikcyBarn abo y caMoMy
MpoliecyaabHOMY TOKYMEHTi, a0 Ha OKpe-
MOMY apKyIly Ta JOMOITHCS Horo odopm-
JIEHHS B IKOCT1 TOJATKY JI0 IIPOTOKOITY.

3a 3mictom 4. 1 ct. 213 KIIK Ykpaiau
YIOBHOBaXXEHA CITy>)KOOBa 0c00a, 110 3/ik-
CHHJIA 3aTpUMaHHs, 3000B’sA3aHa HAJATH
3aTpuMaHiii 0co0i MOMIJIMBICTH HeTailHO
MOBIIOMHUTH TIPO CBOE 3aTPUMaHHS Ta Mic-
e mepeOyBaHHS ONU3BKUX POAMYIB, Uiie-
HiB ciM’1 uu iHIUX 0cib 32 BHOOpOM i€l
ocobu.

SIKIo yrOBHOBaXKeHA CIIy>k0OBa 0CO-
0a, MO 3ifiCHWIA 3aTpUMaHHS, Mae€ IIija-
CTaBH TSI OOTPYHTOBAHO] i I03pH, IO TIPH
MTOBIIOMJICHHI PO 3aTpUMaHHS I 0coda
MOXKE 3alIKOAWUTH AOCYIOBOMY PO3CIimy-
BaHHIO, BOHA MOX€ 3/IIICHUTH Take IOBi-
JIOMJICHHS CaMOCTIiHO, mpore 0e3 mopy-
LICHHS] BUMOTH 1010 HOTO HEraiHOCTi.

3ayBakuMO, 1110 BIZJOMOCTi MPO crocio
MTOBIIOMJICHHS POJIMYIB Ta JaHi MOBiToMIIe-
HUX YJICHIB IOBUHHI OyTH 3a3Ha4eHi y mpo-
TOKOJI1 3aTPUMAaHHSI.

Bigmitumo, mo KITK Ykpainu MicTUTB
BUMOTH IOAO0 HETaliHOTO 3BiJIBLHEHHS 3a-
TPUMaHOT 0COOH Y BHIIQJIKY, SKIIO:

212

1) mpotsiroM 24 TOIUH 3aTpUMaHOMY
HE BPYYCHO MHCHMOBE IOBIJIOMJICHHS TIPO
migo3py (4. 2, 3 ct. 278 KIIK Ykpainn);

2) mpotsarom 60 TomuH 3 MOMEHTY 3a-
TPpUMaHHS 0CO0y HE JOCTABJICHO O CIif-
YOro Cyafi Ui po3NIsSAY KJIOIMOTAHHS PO
00paHHs CTOCOBHOIO 3aTPUMaHOIO 3aIo-
O1>KHOTO 3ax01y;

3) mporsiroM 72 TOIWH 3 MOMEHTY
3aTpUMaHHS CIIAYUM CYIJCI0 He MocTa-
HOBJIGHO YXBajJy PO 3aCTOCYBaHHS 3a-
noOKHOTO 3aX0Ay y BUII TPUMaHHS MiJ
BapToIo.

Boanouac y KIIK Ykpainu He Bu3Haue-
HO, Y SIKOMY TpOLIECYyalbHOMY JOKYMEHTI
(axri) QikcyeTbesi pillIEHHS PO 3BUILHEH-
Hs 3aTpuManoi ocobu. Kpim Toro, 3akoH
HE MICTHTH BKa3iBKH IIPO CITy>KOOBY 0C00Yy,
YIIOBHOBA)KEHY TNPUIMATH PIMIEHHS PO
3BUIPHEHHS 3aTPUMAHOIO y 3raJaHuX BH-

rmajKax.
BucHoBKH.
VYyacTe 3axMCHMKAa Ha cramii 3a-

TPUMaHHS 0COONHMBO BaxinBa, 00 came
Ha IOMY eTari oco0a, sKa IMOTEHIIITHO
HiZ03PIOETHCSI Y BUYMHEHHI CIIY>kKOOBOTO
3JI04YHHY, 0COOMMBO TOTpelye Kpamigi-
KOBaHOI NMPaBHUYOI JOMOMOTH, OCKIIBKH
HEPIOKO Micias (akTHYHOTO 3aTpUMaH-
Hs TPOBOJATH JOMHUT OCOOM, BITI3HAHHS,
a Ha KJIOTIOTaHHs 3aTPUMAHOTO CIiA4i 1Mo-
SCHIOIOTh, 1[0 MPAaBOBa JOMOMOTA 3aXHC-
HUKOM Ha/Ia€ThCS 3 MOMEHTY OTOJIOIICHHS
MPOTOKOIY PO 3arpuManHs. [loknaneHHs
Ha 3aXMCHHUKA 000B’SI3Ky BHKOPHCTOBYBa-
TH BC1 BKa3aHi B 3aKOHI 3aco0u Ta criocoOu
3aXHCTy nependadae Horo MOCTiHHy (3 Mo-
MEHTY BCTYITy B CIIPaBy), a HE €Mi30ANYHY
JOiSUTbHICTD, CHOPSMOBAaHY Ha IOCSTHEHHS
IiJei 3aXucry.

[lepcnekTHBHUMH HampsiMaM# MOAAIb-
moro ynockonanenns unHaoro KITK Ykpa-
iHU € MUTaHHS BU3HAYEHH: KOJIa YIIOBHOBA-
KEHUX CITy>KOOBHX 0Ci0, SIKi MalOTh MPaBo
Ha 3aTpUMaHHs 0ci0 3a MiJo3poI0 y BYH-
HEHHI 3JI0YMHY, OCKLIBKM 3aKOHOM BOHHU
4iTKO He BH3Ha4yeHi. KpiM Toro morpebye
3aKOHOJ]ABYOTO BUPILICHHS MUTAHHS IPO
3aTPUMaHHS 0cO0M Yepe3 NeSKUN Jac micis
BUMHEHHS 3JI0YHHY 0€3 CyZ0OBOTO 103BOILY.
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DEFENDER’S PARTICIPATION DURING APPREHENSION
ON SUSPICION OF COMMITTING AN OFFICIAL CRIME

Annotation. Apprehension of a person on suspicion of committing of an official crime contains
a potential threat to the law enforcement bodies of the requirements of Criminal procedural code of
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Ukraine in order to achieve short-term media effect in the demonstration of «effective struggle» with
white-collar Crime. However, there are no procedural errors under the active position of the protection
party, as a rule, offset the evidence collected in violation of the current criminal procedure legislation,
which results from the adoption by the courts of Ukraine of corrective proceedings.

The purpose of the article is to study procedural issues arising in connection with law enforce-
ment agencies to detain a person suspected of committing a crime.

The defender’s participation in the stage of detention is important, because at this stage, a per-
son who is potentially is suspected in the committing of official crime is especially in need of skilled
legal assistance. Often, after the actual detention, questioning persons, recognitions, and on the
petition of detained investigators are misled by explaining that the legal aid to the defender is granted
from the moment of announcement of the detention protocol.

In the context of applicable provisions of art. 208 the Criminal procedural code of Ukraine con-
firmed the correctness of the opinion on the wrongness of some detentores committed during the last
time. In particular, there are numerous cases of detention of heads of central executive authorities
(during the session of the Cabinet of Ministers of Ukraine), the deputies (during the session of the
Verkhovna Rada of Ukraine or immediately after) for crimes committed by the weeks, Months, years
ago.

In practice, the defender does not provide access to a person who was delayed to the «crime
scenex or «under the hot» and delivered to the pre-trial investigation agency, which needed immedi-
ate legal aid. The solution to this problem is seen in the rapid actions of the defender to provide the
widest possible public publicity of the mentioned illegal actions of the pre-trial investigation agency.

Legislative regulation requires the definition of the meaning of «an authorized service persony,
which has the right to conduct detention without the ruling of an investigative judge or if any. It is
argued that such a category of persons should include employees of the national police, security au-
thorities, bodies controlling adherence to tax legislation, detectives unit, internal control unit National
Anti-Corruption Bureau of Ukraine, bodies of state Bureau of Investigation, bodies of State Border
guard Service of Ukraine eftc.

An important aspect of providing legal assistance to a person arrested on suspicion of committing
an official crime is the need to find out all the information about the person with the security and the
circumstances of the detention: the actual time, place, or other persons who stayed with him or the
grounds for detention and procedural rights have been reported, whether the video (photo-) shooting,
which was seized during the detention, whether a personal search was held or any documents were
selected, whether the explanations were selected or under-protective any investigative actions, eftc.

The decision on further procedural behaviour should be taken only after the discussion with the
client of the protection position, clarification of procedural rights and art. 63 of the Constitution of
Ukraine. In the event that the customer agrees to give evidence, the lawyer clarifies the procedure
for questioning the suspect, his rights, to discuss the contents of the testimony, questions to be seen.

Key words: detention, office crime, suspect, defender, temporary preventive measure.
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