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CTAHOBJIEHHSI BITYUM3HSIHOTO
CYJI0YCTPOIO TA CYIOUMHCTBA:
JIOBA YKPATHU-PYCH (IX-XIV ct.)

AHomauiss. Cmammsi 3HallomMums YumaubKull 3a2arn i3 ocobrueocmsiMu CmaHOBMeHHS iH-
cmumymig cydoycmpoto ma cydoduHcmea 8 Mmexax IX=XIV cm., konu Ha mepeHax cy4acHoi Ykpa-
iHU cmeepOxXysanacs, 3a eny4yHUM eucriogom npogecopa M. [pywescbkoeo, depxasa Mid Ha38oH
YkpaiHa-Pycb. lNMompeba ii nosisu rnonsicac 8 HeobxiOHocmi peghopmysaHHsi cydosux ycmaHos, 8id-
rogidHo do Kpumepiig, scmaHosneHuUx depxasamu-4rieHamu €gpornelicbko2o Cor3y 3 MemoK 8UKO-
HaHHs ymoe 0ris1 YkpaiHoto Habymmsi mosHornpagHo20 cmamycy kaHouGama 0o €gporelicbKoi YHii.

83sepHeHHs1 0o icmopuyHO20 criadKy, MOUWEHO020 HaWUMU rpauypamu, rnokasye, uo cydosa cu-
cmema YkpaiHu cghopmosaHa Ha HauioHarbHOMy aemeHMUYHOMY pyHMI, Mae 2nuboKi icmopuYHi KOpeHi
i pecbopmysamu ii He0bXiOHO Hacamneped y HaNpPsIMKY pearbHO20 3abe3rneqeHHs PasocyOHOCMI pilueHb
8i0 ennusy ghakmopie adMiHicmpamueHo20, KopynuitiHo20 ma iHWOo20 MPOMuUIpPasHO20 Xapakmepy.

Asmopu nybrnikauii cmeepdxyromb, Wo 3 oensidy Ha cmpamucgbikogaHy CmMpPYyKmMypy PYyCbKO20
cycninbcmea, eOuHo20 cydy O5is1 yCix 8epcme HacesieHHs 8 YkpaiHi-Pycu He icHysarno. KomnemeHuiero
Ha 30ilicHeHHs1 npasocyddsi 8 Mexax Oepxasu-KpaiHu 801100ifu ceimcbKi — nybniyHi i npueamHi cydu
ma uepkosHuli 3 8i0NosiOHOK Kamezopieto cripas, siki nidnszanu PUCOUKUIT 8i0No8idHO20 (c8imcbKo-
20 4Yu UepkosHoeo) cydoduHcmea. [lybniyHumu bynu KHA3I8CbKUU, eidesull i epomadiecbKuli cyou.
lMpusamHumu — 80MYUHHI YU oMeHiarnbHi. BcmaHoerneHHi OCHO8HI npUHUUNU iXHbOI QiaribHOCMI.

3asHaueHo, wo cydose rnposadxeHHs Mario 068UHYB8abHO-3MazabHUl xapakmep, 0OHaK OK-
pemo 3acmocosysasuch efeMeHmu po3uwyKo8020 (Crid4o20) npoyecy 3 KpuMiHaIbHUX cripas, Konu
HeobxiOHO 6yno nposecmu po3cnidysaHHs1 o 2apsYux cnidax. Po3wykosull cnid4uli npoyec rnpoxo-
dus y mpu emarnu, KOXeH i3 SKux 0emarnbHO cxapakmepu3osaHul y nybnikauji.

Y sucHoskax HazonoweHo, wo O0oKmpuHa cydoeoi enadu 6yna 6e3rnocepedHbO Mos’s3aHa
He 3 KHSKUM YU UEPKOBHUM ypsidy8aHHSIM, a 3 peanizauicto idei npasa sk iHcmpyMeHmy 3aMupeHo20
cepedosuwa. Kpim moeo, soHa b6asysanacs U Ha idei, Wo 2apaHmMoM cripasednueocmi € He nuwe
KHs13ieCcbKUl cyd, a U eepeHi ma sidesi cyOu, 3aCHOBaHI Ha 38U4ac8oMy rpasi.
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Habyno nowupeHHss mpemelicbke cy004UHCMBO, WO Maro rnpueamHo-rybniyHul xapakmep.
lonosHe npusHa4YeHHs1 mpemelcbKozao cydy norsisi2asio He y cysopoMy 0ompumyeaHHi bykeu Hopma-
MUBHOZ20 MPaso8o2o akmy, a 8 MPUMNUHEeHHi 8OPOXHeYi ma po3bpamy wiisxomM OOCA2HEeHHI MPUMU-

PEHHS Mi>XK CIMOpOHaMu KOHGbiKmy.

BanoyamkosaHi mpemelicbKumM CcyOO4UHCMBOM Ha mepeHax Pyci npuHyunu enacHocmi, gid-
Kpumocmi, 3Maz2anibHoOCmi CmopiH, ¢hopMaribHOI pieBHOCMI 8CiX y4acHUKI8 npouecy neped 3aKOHOM,
docmynHocmi cydy, He empamuru akmyarnbHocmi i 8 XXI cm. B QokmpuHi cy4acHo20 cyOo4duHcmea
8 YKpaiHi came ui MpuHUUNuU € MapKepom pieHsi deMokpamii 8 yKpaiHCbKOMY CycrifibCmei.

Knrovoei cnoea. CydoduHcmeo, cydoycmpill, eepsHuUll cyd, mpemelcbKuli cyd, 80myuHHUl

cy0, npasocydods, YkpaiHa-Pyceb.

OCTAaHOBKA npoodJIeMH.

17 uepBusa 2022 p. €Bpokomi-

cis migTBepIWia, MO YKpaiHa
3aCIIyroBYy€ Ha CTaTyC KaHIUAaTa AJis BCTY-
ny g0 €spomnelickkoro Coro3y, MONI0KEHHS
HIOJI0 SIKOTO 3HaWILIO cBoe Micue B KoH-
cruTyuii Ykpainu, nounHarouu 3 21 JIoToro
2019 p. Pa3om i3 3aTBEpIKCHHSIM CTaTyCy
Kanaujara, bproccens BIUCyHYB Ha aapecy
Kuea Bumoru B yacTuHi iHTEHCH}IKAIii
mpoBeneHHs pedopM, 3 €0 METO0 Ha-
JIaBIIN CIIMCOK 13 ceMH OJI0KIB, BUKOHAHHS
SKHX €BPOCOIO3 BU3HAYMB K YMOBY 10 Ha-
OyTTsl OBHOINIPABHOI'O CTaTyCy KaHAWAATa
JUIsl 4ieHcTBa. JlBa KIIIOYOBHX 13 HHUX CTO-
CYIOTbcA Oe3mocepeHbO MPOCYBaHHS Iie-
peTBopeHb y chepi KOHCTUTYLIHHOTO Cyay
30KpeMa Ta cyaoBoi pedopmu 3araiom. Sk
0a4nMo, Ha J[yMKy €BPONEHCHKUX eKCcIep-
TiB, HAIiOHAJIbHI 1HCTUTYTH MPaBOCYIAS
JIOTIOKW HE BIJIIIOBIIalOTh ICHYIHOYMM CTaH-
napram aepkaB-aieHiB €C.,

VY 3B’A3Ky 3 BHCJIOBJICHHM, 3aIlpoIlo-
HOBaHa JUIsI HIMPOKOTO 3arajy CTaTTs Mae
Ha MeTi peKOHCTPYIOBAaTH BUTOKU CUCTEMHU
BITYM3HSHOTO CYIOYMHCTBA, IPOJIEMOH-
CTpyBaTH 3aKOHOMIPHOCTI i CTaHOBIIEHHS
Ta 0cOONMMBOCTI (PyHKIIOHYBaHHS B YMO-
Bax Ykpainu-Pycu. ¥V Takuii crocio mae-
MO HaMip IOKa3aTH, II0 CyJOBa CHCTEMa
VYkpainu chopmMoBaHa Ha HaliOHAIBHOMY
ABTCHTUYHOMY TPYHTi, Ma€ IIMOOKi icTo-
pu4HI KopeHi 1 pedopmyBatu ii HeoOXia-
HO HacamIiepell y HampsiMKy peajbHOro
3a0e3MedeHHs] MPaBOCYAHOCTI pillleHb BiJ
BIUTMBY (PakTOpiB aAMIHICTPATHBHOTO, KO-
PYIUIHHOTO Ta IHIIOTO MPOTH3AKOHHOTO
Xapakrepy.

AHami3 OCTaHHIX HAyKOBHMX A0CJi-
JuUkeHb Ta myOaikamiii. HaykoBa mpo-
Oremarnka, MO MoTpanuia y (QoKyc Ha-
LI0r0 30pY, HE € HOBOI B YKPalHCBKIH,
pPOCIHCHKIN, pamsgHCBKid icTopiorpadii.
3 pi3HHM piBHEM YCIHiXy BOHa 3HaWILIa
CBOE BiOOpakeHHsT B poOOTax BYEHHUX
imriepcrkoi o6um (M. BragmmupchbKuii--
bynanos, H./lroBepunya, B.Kitoues-
cbkuit, M. SIcCHHCBKMI TOINO), y pajsH-
cekuit epion (I. ®posinos, A. IlpecHskos,
C.OmxkoB TOIIO) B jiTeparypi yKpaiH-
cekoi miacniopu (P. Jlamenko, f. Ilanox,
M. UybGaruii, O. FOpuenko To1o), y cydac-
HUX JIOCHIJDKCHHSX YKPaiHCHKHX BYCHHX
(B. Biryn, I. boiiko, T. bonnapyk, M. Ba-
cunesnd, K.Bicmo6okos, O.[aBpmieHko,
JI. 3aiinieB, II. 3axapuenko, A.IBaHOBa,
M. Mipomandenko, I. Mysuka, B. Oxin-
HIOK, €. Pomiacekuii, M. Cipuii, 1. Yeenxko,
O. llleBuenxko, O. Spmunr To110).

Buknag marepiany  gociigieHHs
Ta oro ocHoBHi pe3yabtratu. ETanHum
B icTOpii AepkaBHOCTI 1 mpaBa YKpaiHH--
Pycu mocrtae muTaHHA TpPO OCOOIMBOCTI
(yHKI[IOHYBaHHSI CY/I0BOT BJIa I, SIKa 3aBXK-
IV 3IICHIOETHCS y TIepei0aueH il YNHHUMU
HOpPMaMH TpaBa MpPOLEAYpPi CyAOYMHCTBA.
CynoBa Biaga HE HAJEKUTh BUKIIOYHO
nepkaBi. BoHa Oe3nocepeiHbo 1MOB’si3aHa
3 peaizaliero ijei nmpasa, 30kpemMa i HOro
nepBicHUX (GOpM, a TOMY ICHY€ 1 B AOzEp-
’KaBHOMY CYCITUIBCTBI .

B ropunnuniii eHmukionenii Ykpainu
HaroJIoIIy€eThCs, 110 BUHUKIIA BOHA 3 OIJIS-
Iy Ha 00’eKTHBHY MoTpedy B PO3B’si3aHHI
MPaBOBUX KOH(QIIIKTIB pa3oM i3 MOSBOIO
nepBicHUX ()OpM MpaBa, 30Kpema, apxaid-

"1 YceHko (3a pea.), Cynosa Bnaga B YkpaiHi: iCTOPUYHI BUTOKM, 3aKOHOMIPHOCTI, 0cO6nmBocTi po3BuTky <https://
textbook.com.ua/pravo/1563884317/s-3?page=4> nata 3BepHeHHs1 16.09.2022.
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3AXAPYEHKO 1M.M., MIPOWWHNYEHKO M. 1.

HOTO, 10 XapaKTepu3yBajocsi HacaMIepe.
YCHHM XapaKTepoM HOro HopMm .

Cyn — omHa i3 IHCTUTYIIH myOIigHOT
BJIQJU, JIKEPEJIOM SIKOI € Hapoj, KOTPHM
MOXE Peaji30oByBaTH CBOIO BOJIO HE JIUIIE
yepe3 IepikaBy, a W depe3 iHII CyCIHiIbHI
iHCTHTYTH. TOMYy cCepen yHOBHOBa)KEHHX
CyO’€KTiB Ha 3MIMCHEHHS CYIOYNHCTBA
3aBKAM OyJH 1 € PI3HOTO POAY TPOMAJICHKI
abo nepxaBHi cymu. OcoOMMBICTIO (YHK-
LIOHYBaHHS TPOMAJICHKHX CYIIB € Te, IO
BOHH 3aBXIU € aJbTEPHATHBOIO JEPIKaB-
HUM cyfaM. s Hux BaxiuBi He mTpadu,
a KOMITO3MIi, HE TMOKapaHHS, YU 3aJIsIKy-
BaHHSI IOKAapaHHIM, a JOCSTHEHHS NPUMH-
PEHHS MK CTOPOHAMH TOLIO.

VY 1opuIMYHOMY acTeKTi B3a€MOIOB’s-
3aHUMH 1HCTHTYLIHHAMH XapaKTepHCTHKA-
MU CYy/IOBOT BIIaJIU € CYJIOBUH yCTpiii Ta Cymo-
yrHCTBO. [1i7 cynoycTpoem BOaYa€eThCst BCst
CYKYTHICTb Cy/iB y JAep>KaBi, HAIIEHNX BH-
KIJTFOYHOIO KOMTICTCHITI€10 3A1CHIOBATH TIpa-
Bocyansa. CymOYWHCTBO € TIPaBOBOIO (op-
MOIO pealrizaliii CymoBOi BIajd, y TpOIeci
SIKOT BUPIIITYIOTHCS TIPaBOBI KOH(ITIKTH, IO
BUHUKAIOTh MIXK Cy0’ €KTaMH ITPaBOBUX BiJl-
HOCHH. Y TpoLeci 301iCHeHHS CYI0YMHCTBA
BUSIBIIIETHCS il BXKIIMBOTO MIPUHIIMITY J10-
cTynHocTi 10 cyny. Lleit npuniun nependa-
Yae HOPMaTUBHE 3aKPiIUICHHS 1 pealibHe 3a-
Oe3IeueHHsI MOXKITUBOCTI O€3MepeIIKoIHOTO
3BEPHEHHS 0 Cy/y 3a 3aXHCTOM CBOIX IpaB
Oy/Ib-SIKOi JIFOIIMHKU HE3aJICXKHO BiJ ii COIli-
anpHOTO crarycy. [Iponenypa cynounHcTBa
CHPSIMOBAaHA HA CTBOPEHHS JUIS YYaCHHKIB
CYJIOBOT'O MPOIIECY BCIX HEOOXIAHHUX YMOB
JUTSL SIKICHOTO 1 €()eKTHBHOTO BHPIIICHHS
criopy. 3 i TOTpUMaHHIM BUHOCHTHCSI BMO-
THUBOBAHE 1 CIIPABETMBE PIiICHHSI, 000B’ 513~
KOBE JI0 BUKOHAHHSI.

3 ommsany Ha crpatu]ikoBaHy CTPYKTY-
PY PYCBKOTO CYCHINIbCTBA, €IUHOTO CYydy
JUIsl yCiX BEPCTB HaceseHHs B YKpaini-Pycu
He icHyBano. KomnereHIlie Ha 3/1iiiCHeH-
HSl IPaBOCYIASl B MEXKax JiepKaBH-KpaiHu
BOJIOAUTM CBITCHKI — IyOJNivHI 1 NpWBaTHI

CyIM Ta IIEPKOBHHH (JyXOBHHIl)? 3 BiAIo-
BIZTHOIO KaTEeropi€lo Crpas, SIKi MiJuIsranu
FOPUCIUKINT BiJIMOBIIHOTO (CBITCHKOTO M
LIEPKOBHOI0) CymaounHCTBa. [lyOmidyaumu
Oy KHS3IBCHKWH, BiYeBHMH 1 TpoMaiB-
cpkuil cyau. [IpyBaTHUMH — BOTYHMHHI 4H
JIOMEHiaJIbHI.

3riIHO CepeaHBOBIYHOI TpamMIii, CYI
He OyB BigmiieHu# Bix amMiHicTpartii. Too-
TO, CyOBUX OPTaHiB SIK CHEIiaIbHOTO aria-
pary, BiJOKpEMJICHOTO BiJ IHIIUX OPraHiB
BJIaJM 1 ynpasiiHHA He icHyBaso. Oprani-
3allist CyJI0OBOTO MPOIECY BiAMOBiAaNa yMO-
BaM TPETEHCHKOTO CYIOYMHCTBA, L0 MaJo
NpUBaTHO-IYOMIUYHMHA XapakTep. lojoBHeE
NPU3HAYCHHSI TPETEHCHKOTO Cyny IOJs-
rajio B NPUIMHEHHI BOPOXKHEUi, po30pary
Ta JOCATHEHHS TPUMHPEHHS Ha OCHOBI
komrnpowmicy. Illonaiinepiie Oyna momupe-
Ha TPaKTHKa JJOTOBIPHOTO BUPILIICHHS CIO-
piB 13 3aTy9EHHSIM TPETEHCHKUX CYIB, IO
ICHYBaJTH SIK IIEPKOBHHX, TaK 1 y CBITCHKUX
Cylax: «IT'yMEHCBHKUH Cym» — y CKJIami Je-
KUTBKOX 0Ci0 («Opatii») mij KepiBHUIITBOM
IryMEHa; «MHUTPOINOIMYUNA CyI» — OHOJIO-
BaB, 3a3BUYail, MUTPOIIOJNT; CYIl «MHUPOBO-
TO PSILY» — i3 3Ty9EHHSM 1 yUaCTIO «PSIIIB
Ta MOCITYXiB»I 3 METOI0 JOCATHEHHS «II0-
Tr000BHOT yroam»?. JIo TpeTeHChKUX Cy/liB
oOupanucsi He CTUTBKMA 3HABII TpaBa YH
3BUYAI0, CKUTBKH «II0OpI JTIOAM» K y CycC-
MJTFHOMY, TaK 1 B MopaiabHOMY ceHcl. Cynn
KepyBaJKcs TaKUMHU NPUHLIMIIAMM: a) ca-
MOBPSILyBaHHS, JOOPOBUIBLHOI 3roAu Tpe-
TEHCHKUX CyAliB Ha iXHE NPU3HAYCHHS YU
oOpaHHs y KOHKPETHi cripaBi; 0) He3aex-
HOCTI TPETEHCHKHX CYIJIB Ta MiAMOPSAKY-
BaHHA IX BHMOTaM 3BHYA€BOTO IpaBa YU
MHCaHUM HOpMaM Cy[AeOHHMKiB, HOMOKaHO-
HIiB TOILO; B) PIBHOCTI Cy0’€KTIB IpoOIECy;
') 3MarajbHOCTI CTOpiH, CBOOO/IU B HaJlaH-
HI HUMH JIOKa3iB 1 JIOBEJCHHI Mepes Cy-
JIOM TXHBOI HAJIEKHOCTI Ta JOMYCTUMOCTI;
1) 000B’I3KOBOCTI JIJIsl CTOPiH pillIeHb Tpe-
TEHCBHKOTO Cyly; €) CIPHUSHHS CTOPOHAM
y JOCATHEHHI HUIMHU MUPOBOI yrOZH.

" KOpuaunyHa eHumknoneais: 5 (Kvis, «Ykp. eHumkn.», 2003) 699.

2 9 Mapox, Cyaw it cynosuin npouec ctapoi Ykpainu. Hapuc ictopii Hito-Mopk, Mapux, CiaHeit-TopoHTo-IbBiB
(1990) 11 <https://diasporiana.org.ua/wp-content/uploads/books/9247/file.pdf> nata 3BepHeHHsi 16.09.2022.

3 1O [ Mputuka, Mpobnemu 3axucty UMBINbHMX NpaB Ta iHTEpeCIB y TpeTencbkomy cyai: MoHorpadis (Kuis, Bua.

aim «IH KOpe», 2006) 157-159.
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Cy/IOYMHCTBO TIPOBAIMIOCS PI3HUMHU
yIOBHOBaXeHHMMHU cy0O’ekramu. Hopma-
TUBHI TIJCTaBH JUIsl BUHECCHHS CYIOBUX
pillieHb T BiAPI3HSIMCS Pi3HOMAHITHOIO.
KHs13b 1 KHSI31BCBKI MiHICTEpiaiy KepyBaiu-
cs1 HopMamHu «3akoHy Pycbkoro», «Pycpkoi
[IpaBaw», iHIMMM CBITCHBKUM 3aKOHOIAB-
cTBOM. LlepkoBHI cyau — HOpMaMH IIEPKOB-
HOTO TIpaBa (KHS3IBCHKUMH IIEPKOBHUMH
ycraBamMu, HomokaHOHaMH TOIIO). AJb-
TEpPHATUBHE CYJOYMHCTBO 3JI1ICHIOBATIOCS
Ha OCHOBI HOPM 3BHYAEBOTO IIPaBa 3 IOTPH-
MaHHS YCTaHOBJICHHUX 3BUYAEM (POpMalib-
HUX npouenyp (cyn boxwuii, mpuMupeHHS
TOIILIO).

KHsi3p MaB mpaBo Ha Blajay 3a CaMHUM
(hakTOM HAJIEIKHOCTI JI0 KHA31BCHKOTO POJTY
1 MIT CTaTH HOCIEM CY/IOBOI BJIaJIM B ME¥XKaxX
yciei Ykpainu-Pycu un B okpeMoMy KHSI31B-
CTBi uepe3 mocinanns cromy. Moro ropuc-
JIMKIIisE ONIMPIOBaliacs Ha BCE HACEIICHHS,
OKpIM CBAIIEHUKIB 1 CIIpaB, IO BiAHOCH-
JINCH 710 KOMITETEHIII] IIEPKOBHUX CY/IiB.

[Ipu 3nificHeHH] CyJOYMHCTBA KHA3b T10-
BHHEH OyB JIOTPUMYBATHCS TAHYIOYHX Y CY-
CHUTBHIN CBIZIOMOCTI I[IHHOCTEW, a BIPO-
Ba/DKEHI Yy CYJIOYMHCTBO HOBEIH MaJjH
JIOTIOBHIOBATH, aJie HE CYIEePEYHTH yCTalle-
Hill 3BUYA€BO-TIPABOBIN TpauLii 3ailiCHeH-
Hs1 paBoCy s, BinTak KHS3b, 31 HCHIOIYH
CYJIOB1 ITOBHOBa)KEHHSI, BUCTYIIAB, IIIBH/IIIIC
SIK apOITp, TPUMHHAIOYN KOH(IIKT Ha TpH-
WHATHHUX JII1 000X CTOpiH ymoBax. [JaBa
JepIKaBU  3/IHCHIOBAB TPABOCYIIS Tep-
cOHaIILHO ab0 dYepe3 cBOIX MiHicTepiaiiB
(ypsimoBuiB). OcTaHHI BHKOHYBAJIHA CYHOBI
(byHKLii JuIe 3 T03BOMY KHA3S 1y MeXax
HaJaHUX M MOBHOBakeHb. Cepern HUX BU-
TUTSUTACS TiyHU (THBYHH) Ta BUPHHKH (Bip-
HUKH). SIOCTHUKH, TETChKi, OTPOKH ¥ MHCII
BHUKOHYBAJIM JIOTIOMIDXKHI 1 BUKOHABY1 (PyHK-
mii B cymi, 3a IO OIEp)KyBajll OCOOJIHBE
MUTO, sIKE CIUTa4yBalld OCOOM B iHTEpecax
SIKUX 3/1IHCHIOBAIIOCH CYJIOUYHHCTBO.

3niiCHeHHS CYIOYMHCTBA Bif0yBaloOCh
Oe3mocepenHbO0 Ha KHSKOMY JBOpi abo
B MICIIX 3yIHHKH KHsI35 YU HOTO YpsIIOB-
LiB TiJ 4Yac TpaauiliiHOro 00’i3my Tepu-
Topii JepkaBu. B mictax QyHKIioHYyBaIN
MOCTIMHO JiF04i CyJH TIOCaHUKA, a B CLJIb-

BICHUK KPUMIHATNTbHOIO CYOOYUHCTBA - Ne 3-4/2022

CBKill MicieBOCTi — Bonocrensi. Bonu yx-
BAJIIOBAJIM PIlICHHS B YCIX CIIpaBax, OKpiM
TOPTiBETHHUX, BIAHECEHUX 10 KOMITETCHITI{
THUCSIIIBKOTO.

ITomiTruHi, KpUMiHATBHI 1 IUBUIBHI
CIIpaBH TIPOTH KHS3S, WIEHIB HOTO pOIH-
HH, KHS31BCbKUX HAaMICHMKIB, 1HIIMX HOIO
YPSIHUKIB BUPINTyBaB siuesuti cyo. Bin Bu-
KOHYBaB POJIb 3al001KHOTO 3aX0Ily MPOTH
Oy/Ib-SKO1 CBaBOJIi 3 OOKY KHSI3sI UM HOTO a-
MiHicTpauii y 4acTHHI NOPYIIEHHS B3STHX
KHSI3eM 3000B’s13aHb, 3aKPIIUICHUX B JIOTO-
Bopi (pani). [onoByBaB Ha cyni cam KHs3b,
SIKIIIO OYB 1HILIATOPOM CKJIMKaHHS Bide, a00
oOpaHa yyacHMKaMu oco0a. I3 3aHemnamom
BIYEBOTO YCTPOIO IIeH cy/ nepecTaB QyHK-
[IOHYBaTH.

Ipomaoiecekuil  (8epsnuti)cyd  IisiB
3 HaWJaBHIMMX 4YaciB, CIEpIIy SK €]u-
HUM CyIOBHI OpraH, a 3roJloM Iapajeib-
HO 13 KHSI31BCBKUM cynioM. Jlo fioro ckimamy
BXOAWJIM HAWITOBAXKHIII YJICHH TPOMAJH,
SKUX Ha3WBAIHM «CYTHUMH MYKaMW», «JI0-
OpyUMHU JIOIBMI», «OOYMMHU CTapPIISIMI).
TonoByBana B cymi BuOopHa ocoba — cra-
pocra. BignoBigHO 10 3BHYa€BO-IIPABOBOI
TpaauLii Mij] FOPUCIUKIIIO IPOMAJiBCHKUX
CYIiB MOTpAIJIsUTM LUBLIbHI CIIPaBH 1 KpU-
MiHalbHI CIpaBH, 30KpeMa BOHMBCTBO YU
KpaJiKKa, 3A1iCHEeHi Ha TepUTOpii rpoMay,
3aXHCT [IPaBa Ha 3eMeJIbHE BOJIOAIHHS Y BU-
najikax MopyuieHHs] Mexi, IPOBEACHHS TI0-
MEPEHBOTO CITIJICTBA, SIKIIO BOMBCTBO Bij-
Oymocst Ha TepuTOpii Bepsi Tomo. [ pomama
Opasia akKTHBHY Y4YacTh y MIATPUMII MHUPY
SK MK YiIeHaMH TPOMaIH, TakK 1 3 IHIIH-
MU TpoMajiaMu. 3BiJICH aKTHBHA ii y4acTb
y TIpolieci po3CIiayBaHHS (TOHIHHS CIiY,
3BijI, 3aKIINY), 3a0€3T€YeHHI ITPaB, MOPYyYIH-
TENBCTBI Ta MiATPUMIlI BAHHOTO YIEHA IPo-
Maju (MKa Bipa, Bipa 03 BUaui BHHHOTO).
Ocyn rpomMay BUpaskaBcsl y HeHaJaHH1 3a-
XHCTY CBOEMY UYJICHY, [0 BYMHUB MPABOIIO-
pyuieHHs (MOTiK 1 norpa®yBaHHS, 0cOOUCTa
Buruiara Bipu). OHAK TIpaBo rpoMaju OyJI0
i 1 oOoB’s3koM. [pomana miaTpumyBaia
MOPSIZIOK Ha CBOTH TepUTOpIi 1 y pa3i HeHa-
JISKHUX JiH SK I0pUIn9IHa 0coba miamsarana
nokapanHi. Ha nymKy yKpaiHCBKUX Hay-
koBIIiB f. [Tamoxa, M. Uy6atoro, M. benapis
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Ta 1HIIMX, PIIICHHS BEPBHUX CYAIB MOIJIH
OyTH OCKap)KeH1 B KHS3IBCHKHX CyJaX, Ojl-
HaK Taka MpakTHKa He OyJa MOLUIMPEHOIO.

OciObHO mnepeOyBaiu pIlICHHS Yy 3€-
MEJIFHUX clpaBaXx. BOHM He miisranu
OCKapXeHHIO, 00 TUTHKH BEPB MOTJIa MaKCH-
MaJIEHO TOYHO BCTAHOBUTH MEXKI1 3eMeIbHOT
TISTHKH, 0 TepeOyBaia y KOPUCTYBaHHI
OKpeMuX Cy0’€eKTiB'.

[Ipo Benwke 3HAYEHHS TPOMAJiBCHKUX
CyIiB y JOTpUMaHHi 1 rapanTii yMOB crpa-
BEAJIMBOIO IMPABOBOTO MOPSAKY Ha Mic-
LIEBOMY PiBHI B Mexax Ykpainu-Pycu 3a-
cBimuye QakT BBeIeHHA iX y (opmanbHi
(ropuAn4HI) paMKH CyZ0BOTO IIPOIIecy, Bpe-
I'yITbOBAHOTO HE JIMIIIE HOPMaMH 3BUYA€BO-
To MpaBa, a i MMCaHoro, 30KpemMa, HopMaMu
«3akony Pycwkoro» i «Pycbkoi [Ipasmm».
[Ticns 3anenany Pycbkoi nepaBu po3BH-
TOK YKPaiHCHKUX TPATUIIIF TPOMaTiBCHKOTO
CYIOYMHCTBA TPOJOBKYBABCS Ha TEPUTOPIi
Tlanunpko-BonuHCHKOT AepkaBy.

B miteparypi icHYrOTh CBiU€HHS i TIPO
iCHyBaHHS npueamuux (BOTYMHHUX YU JI0-
MeHianbHUX) cymiB. [lo nmpuBaraux 1. I1a-
JI0X 3apaxoBy€ TAKOXK «CYIOBY Biaay Oarb-
Ka Hajx Horo naiThbMu»2. BOTYWHHI Cymn
MPOBAIMIIN TOCIOAAP] BIIHOCHO MiJIeIo-
ro iM HaceJeHHS — XOJIOMIB 1 MMOYacTH 3a-
KyniB. HalimommpeHimmMy BOTYUHHI CyIH
Oymu B [ammnbko-BomnHCEKIN meprkasi,
Jie pOZIOBi OOSIpH MaJTH y TIPHBATHOMY BOJIO-
NiHHI 3eMITi, CONISHI TTPOMHCIHN TOIIO. IXHi
BJIACHUKH KOPHCTYBAJIMCSI HH3KOIO IIPaB
i mpuBineiB y cdepi cyqoumHCTBa, 300pY
nmofgarkiB Tomio. IlpwBatHi cymu HaOymm
MOLIMPEHHS B YMOBAaX YIAUIBHOI po31podiie-
HOCTI, 0co0uBO michs JIrobernpkoro 3’3y
1097 p., KMl TPOrOJIOCUB 3aCaay BOTUHH-
HOCTI, Ha MIACTaBl KOl KOXKHUM KHA3b MaB
BOJIOAITHA TUMH 3€MJISIMU, 1[0 HUMH BOJIOJIB
Horo 6aTbKO, a 3 UM MPABOM JI0 HBOT'O TIe-
PEXOMIUIIO MTPABO FOPUCIUKIIIT B MEXKaX CBO-
X BOTYMHHUX (JIOMEHIaTHHIX ) BOJIOIIHb.

Craryc AOMEHIaIbHUX Malli 1 YepKog-
ui cyou. llepxoBHiI cymu icHyBamu B Pyci

e 70 MPUUHATTS XpUCTUSHCTBA. Toii iM
miamsrany nuie Bipyroui. [Ticns xperieHHs
Pyci BUHUKIIO 1 3pOCITIO LIEPKOBHE 3€MJICBO-
JIOAIHHS 3 JJapyBaHb KHsI31B, 00sIp 1 YICHIB
iXHIX pOAMH, MPHIOAHHS, 3aCeJCHHS Iy-
crtuul. Yxe 3 apyroi noiosuan XI-XII cr.
FOPUCIUKITIT IIEPKOBHUX a00 EMUCKONICHKIX
CymiB MIJISATAI0 BCE HACEJICHHSI B pasi
3MIHCHEHHS 3JI0YMHIB MPOTH BipH, Tpen-
METIB PENIriiHOTO KyNbTy, IPOTH MOpai
Tomo. Po3rsganuce i MaifHOBI cIiopy PO
MOJIJT CIAJKOBOTO MaiHa MiX Oparamu,
cimMeliHi KOHQIIKTH, KOHQIIIKTH 32 Y4acTIO
MIPEJCTAaBHHUKIB HaWOIMHIMIMX COIabHUX
BEPCTB, 3aJyLIHUX JIOACH TOIIO, a TaKOXK
OKpeMi CIIpaBH, B SKHX MOCTPAXKJIAIO0
CTOPOHOIO OyJH KIHKU-BIOBH.

Ha BigmiHy BiJ KHS3iBCBKOTO CYiY,
B IICPKOBHIM cepi iCHyBajia yiTKa OpraHi-
3allisl, 3aCHOBaHa Ha iepapXii IEepKOBHOTO
yHOpaBIiHHI. Y MeXKax [EPKOBHUX OKpPYT
yCsi IOBHOTA CY/IOBOI BIIQ/IM HaJe)Kasla BH-
IOMY MICIICBOMY IIEPKOBHOMY i€papxy.
HaiiBaxxnmuBimii cripaBy, sIK-OT CyI HaJ OK-
pEMUMH i€papXaMiy, HaWBKIUBIMI CITpa-
BU BipU TOIIO HaJIeXKaId 0 KOMIETCHIIil
MUTPOTIOJINYOTO Cydy. B Mexax okpeMux
enapxii cripaBu Oynu MiJICYIHI €MUCKOIIAM,
ane 0e3nmocepeHbO CYIOBUH PO3IVISLI MOT-
JY BECTU TPU3HAYCHI HUMH 3aCTYIHUKH.
CyTT€BOIO BIJIMIHHICTIO MiX KHS31BCHKHM
CYZIOM 1 LIEPKOBHUM Oy1a HasiBHICTb y Lep-
KOBHOT'O CyJy MaB ameJsIiiiHy IHCTaHIIi.
Anensniiiny (QyHKIII0O BHKOHYBAaJIU paja
iepeiB (iepeil — 3aleXHUN BiJ| €MHCKOIIA,
X04 1 piBHHI HOMYy B OOTOCIY:KiHHI), €U~
CKOTIChKa pajia i TOMiCHHIA co0op.

HaiiBuioro CcymoBOIO iHCTAHITIEIO IS
IIEPKOBHUX CYIiB OyB KOHCTaHTHHOIIONb-
ChKHUH marpiapx. JIuire BiH Mir mopymryBatu
CIpaBU TIPOTH KHUIBCHKUX MHTPOIIOIUTIB.
[IpaxTrka cBiTUNTH, 110 IATPiapXH HE BTPY-
Yalmcs B IEPKOBHO-CY/IOBY cuctemy Pyci,
30epirarouu 3a Her0 MOBHY aBTOHOMIIO®,

Y XIII — nou. XIV cT. BUHUKaE TaK 3Ba-
HUN 0Ouul (CTIIUTBHUI) CYI, B SKOMY CY-

"M 3axapuyeHko, IcTopis aepxasw i npaBa Ykpainu: nigpy4Huk (Kuis, Atika, 2005) 24.

2 9 Mapox, Cyaw it cynosuin npouec ctapoi Ykpainu. Hapuc ictopii Hito-Mopk, Mapux, CiaHeit-TopoHTo-IbBiB
(1990) 11 <https://diasporiana.org.ua/wp-content/uploads/books/9247/file.pdf> nata 3BepHeHHsi 16.09.2022.

3 P NaweHko, Jlekuii no ictopii ykpaiHcbkoro npaea 1 KHspka goba (Mpara, Haknag Ykp. YH-Ty, OepxaBHa gpy-

KapHs, 1923) 138.
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JISIMU OyJTH TIPEJICTABHUKY BiJl KHS3S Ta Bij
uepksu. Taxi cynu BinOyBajmcs, sIKILO CIip
BUHHUKAB MK 0COOaMH Pi3HOT IOPUCAUK-
uii. s mpukiany, 3JI04KH IPOTH LEPKBH,
BUMHEHHUH CBITCHKOIO 0CO0O0I0, PO3IIIsiIaB-
csl B CYJJOBOMY 3acCijiaHHI 32 Y4acTIO KHS3sI
Ta enuckomna. 3 npyroi mojgoBuHA XIV CT.
3’SIBUJTHACH III€ JBA PI3HOBUAN O0YHX CYIiB:
1) MKKHSI31BCBKI, IO BUPINTYBaJIHA TIPHKOP-
JIOHHI CTIpaBH 1 J0 CKJIQTy SKAX BXOMIWJIH
cyi Bij 000X KHA3IBCTB; 2) CIUIBbHI KHSI-
31BCHKI 1 JIOMEHialbHi Cy/IH, 0 BHPINIyBa-
JIU CIPaBU MIX BUTBHUMH KUTEISIMU KHSI-
3iBCTB 1 MIEPEBAYKHO XOJIOIAMH '

CyioBu# TpOIIEC HA3UBABCS «TsKOa»,
MaB OOBHMHYBaJIbHO-3MarajJibHUH XapakTep.
He icHyBano nofiny Ha MUBUTBHHN 1 KPHMi-
HabHUH mpornec. [Ipote okpemo 3acToco-
BYBQJINCH CJICMEHTH PO3IIYKOBOTO (CJIiaU0-
TO) TIpoIlecy 3 KPUMIHAIBHUX CIIPaB, KOJH
HeoOXiqHO Oy0 MPOBECTH PO3CIiTyBaHHS
o rapsumx ciimax. PosmounHaBcs 3 iHi-
LIaTHBH TOTEPIIOT0, SKHH CaMOTYKKH
MIPOBOJIUB CIIiTYi Jii, JOMOBISBCS 31 CBO-
iM CYNPOTUBHUKOM 3 IPHUBOAY IEPEIaHHs
CIIOpY A0 Cy1y, 200 K BiJl iMEHi OCTaHHBOTO
repeaBaB BUKJIHMK. 32 HE0OXiTHOCTI TijI0-
3pIOBAaHOTO JOCTaBIsuM cuioro. Ctopona-
MU BUCTYTaJIH SIK FOPUINYHI (LIepKBa, BEPB)
Tak i GpizmuHi 0cOOH.

Po3urykoBuid cimiumii mporec mpoxo-
JIMB y TPU €TaIli: 3aKIN4, 3B/l Ta TOHIHHS
ciimy.

— 3aKIUY  — IyOJiYHE OTOJIOIICHHS
Ha TOPXKWINI TIPO CKOEHWUU 3JI0YWH (TIPO
(hakT BHKpameHHs pedi). SKIIo micas TpboxX
JTHIB BiJ OTOJIONIEHHS 3aKJINYY ii y KOTOCh
3HAXOJMJIM, OCTAHHIN BBa)kaBCs BIJIOBIga-
yeM. Bin OyB 3000B’s13aHUI1 HE JTUIIIE TTOBEP-
HYTH pid, aii CIJIATUTH TPH I'PUBHI WITpady.
SIKII0 K BIIACHUK 3HAWIIIOB Piv B iHIIOT 0CO-
01 10 oroNOIIEeHHS, 200 /10 3aKiHYeHHS TPU-
JICHHOTO CTPOKY 3aKJIN4y, a00 103a MeKaMu
MICTa, B SIKOMY BiH MEIIKaB, PO3MOYMHABCS
JIPyTHUil eTar J0CyI0BOTO TOIIYKY;

— 3BiJ — OYHA CcTaBKa. 3 OHOTO OOKY —
ne 3aci® BiJBeNeHHS IiJ03pH Bia ocolw,

Ha Ky BOHA BIaJIa, a 3 1HIIOTO — METOJ T0-
HIyKY BiAMOBiaua yepe3 OnUTyBaHHs 0cil,
KOTpi MEBHUH Yac BOJIOIIN BUKPAICHOIO
piudro;

— TOHIHHS CIiy — TOUIYK JOKa3iB
Ta PO3LIYK 3JIOYMHIIS M0 3aJTHIICHUX HUM
ciimax. Tam, ge BTpadaBcsl CIif, 1 MaB Tie-
pedyBaTH 37OYMHEID. SIKIO CITi TyOUBCs
Ha 3eMJISIX, SKi HIKOMY HE HaJIe)KaTH, YH
B CTeIy, TO TONIYKHA MPUIHHIUCS. SIKIo
ciiz TyOuBCs y TpOMaji, TO BOHa 3000B’s-
3aHa Oyia 3HAWTH 3JI0YHHIIA, a KOJIA HE 3Ha-
XOJIJIa — CIUIauyBalla «JIUKYy Bipy» JI0 KHS-
3iBChKOI  cKapOHUIN. BinmoBimambHICTH
MOKJIaJaJIacsl Ha TUX OCi0, Y 4MiX 00ilCTsIX
3HAXOJHMJIN BKpaJICHE.

CynoBe 3acijaHHsS TPOBOAWIIOCS —ITy-
OniyHO 1 B yCcHIH Qopmi 3 000B’S3KOBOO
NPHUCYTHICTIO CBiIKiB. CTOPOHM 3Marajmvch
y CJIOBECHIH Oaraitii 3a (oOpMysI0K0 «CIIOBO
NPOTH CIIOBAY», TIJTBEP/UKYIOUM CBOI 3asBU
1 KJIOMIOTAaHHS TOKa3aMH. Y JTOKa30BOMY TIpO-
BaJUKEHHI CYJ KOPHCTYBABCSI TAKOXX BHCHOB-
KaMH CBOEPITHHUX eKkcrepTiB. Huvu BrcTyma-
JIM JOCBIAUCHI i 00i3HAHI JIFOIH, HATIPUKIIAL
MEITbHUKH, MiPOIITHUKHY, KOBAJIi, IIIEBI, KPaB-
Ili, KyIIli, a TaKOX JITHI JKIHKA-TIOBUTYXH,
KOJI PO3IIISIANINCS CIIPABH, 1110 CTOCYBAITUCS
THTUMHHX CTOPIH >KUTTA 0ci0. IcHy10Th Bino-
mocri, garoBani XI-XII cT., npo yuacts y cy-
J1aX Herpo(eciiiHuX aIBOKATIB?,

Icropuyni Ta ipaBoBi mKepena Pycpkoi
JIepKaBU MICTSATh 3TaJIKH PO TaKi uou 00-
Kasis y cyoi:

— BIIACHE 3i3HAHHS ITiJI03PIOBAHOTO;

— CBIYEHHS BUIOKIB, TOOTO OYEBH/ILIIB;

— CBIJUEHHS MOCTYXiB, TOOTO rapaHTiB
no0poi crnaBu oAHi€T 31 cTOpiH, WO Opana
yuacTh y npoteci. [Tokasu KibKOX mociy-
XiB MOTIIM OyTH CIIPOCTOBaHI CBiTYCHHSIM
oHOoro MuTHUKA (ypaaoBi). [locayxu mo-
BUHHI Oynu: a) OyTH NMPUCYTHIMH Ha CYi;
0) IiATBEPAUTH CKa3aHE CTOPOHOMO, sKa 1X
3anpocuia. IlianTBep/pkeHHST 00O0B’SI3KOBO
CYTIPOBOJIKYBAJIOCS MIPHUCSTOIO;

— 30BHINIHI O3HAKW 3JIOYMHY (CHHIII,
ciam Bim 1mo0O0iB, paHW TOIIO), a TAKOXK

' CypoBa Bnapa B YkpaiHi: iCTOPUYHI BUTOKW, 3aKOHOMIpPHOCTI, ocobnmBocTi po3BuTtky <https://textbook.com.ua/
pravo/1563884317/s-3?page=4> pnata 3BepHeHHs 16.09.2022.
2 A A depunivH, MeHesunc 3akoHOAABCTBA MPO TPETEWCHKI CyaM i MixXXHapoaHWIA koMepLiiHui apbitpax (2019) 4

Haconuc Kuiscbkozo yHieepcumemy npasa 390-397.
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«UIo» (3BIJICH «(aKT Ha JIMIIOY), 3HaMIC-
Hi y MiJO3pIOBAaHOTO PEYOBi JOKa3u. [HKoIM
HasIBHICTH 30BHIIIHIX O3HAK 3BIIbHsIA Bif
HaJaHHS IHITHUX T0Ka3iB;

— cyau boki BBaxKanucs OJJHUM 13 Hali-
BaXIIMBIHUX J0Ka3iB. Ile moB’s3aH0 3 TIH-
OOKOI0 PETITiHHICTIO, BIpOIO B HAIIIPUPOA-
Hi cun. [o cymy boxoro Hanexanmu:

a) pora (mpmcsra) Il S3WYHUKIB,
XpecHe IiryBaHHS Ui xpuctusH. l[lpu-
csira Oyma sk s 1mo3wBada (J0aTKOBA),
Tak 1 JUIs BigNoBizada (OYHIyBaJIbHA)
y pasi BiaCYTHOCTI IHIIMX J0Ka3iB. YBa-
XKanocs, O TOW, XTO TPHUCSITaBCsSI iIMCHEM
Bora uu OosxecTBa, HE MIr OOMaHIOBATH,
TOMY II0 HUM K€ 1 Oy/ie TIOKapaHHii;

0) xeped. 1o HBOrO cripaBa JIOXOAMIA
TOJIi, KOJIU CTOPOHM BiJIMOBIISUTHCS BiJ| TIPH-
csiry 200 K CyJl BUPIITYBaB, KOMY TIPHCSTaTH;

B) opaaxii. [Ipo HUX HAEThCS B TPHOX
crartax «Pycpkoi mpasmu». BumpoGosy-
BaHHsI BOJOIO TPOBOJMIIKCS Yy BHITaJKax
IT030BiB Ha CyMy MEHIITYy 3a ITiBITPUBHI 30-
JI0Ta, a PO3MECYCHUM 3aj1i30M — Ha OUIbITy
cymy. Y TepIioMy BHITAIKY TTi03PIOBAHOTO
3B’SI3yBaJIM 1 KUAAIU y BOAY. SIKIO BiH 110-
TOTaB, TO BU3HABAaBCS HEBUHHUM. Y JIpy-
rOMYy — HEBUHHHM BHU3HABaBCS TOH, Y KOTO
paHM IIBUIKO 3aroloBajivcsi abo He 3aiu-
[IAJI0CS CII/IIB BiJ] OMIKIB;

I') CyIOBUH MOEIWHOK abo moje, Bi-
nomuit 3 XIII cr., 3aminuB opaanii. [1pu-
3HAa4YaBCs CyIOM 4Yepe3 JBa THKHI IicIs
OCTaHHBOTO 3acifiaHHs. [OMOBHHMHU yMO-
BaMU MOEIUHKY Oynu (i3udHa piBHICTH
CTOpiH, OTHOCTATEBICTh Ta 1MCHTHYHICTH
30poi (meui abo xui). Medi oOupanucs
JUTSL BUIITUX CYCITITBHUX BEPCTB, KU1 — IS
HIWKYUX. SIKIIO0 NOEIMHOK IMPU3HAYECHUU
i He BinmOyBaBCs, BHHHOI BH3HAaBallach
oco0a, sika He 3’sBuiacad Ha Hporo. Crpa-
By BUTPaBaB TOW, XTO IepeMarap Iij] 4ac
MOETUHKY !

[IpakTuKyBanocs 3a04HEe BUHECEHHS
BHPOKIB ypa3i He3  ssBJIeHHS 00BUHYBAaYEeHO-
O B CY/I.

VY pimeHHsAX CcydiB TepeBakaia Ipo-
[I0Ba KOMIIEHCAIs SIK 3aci0 IOHOBJIEHHS
CIPaBeUIMBOCTI. BUKOHAHHS  pIllICHHS
3 IUBUIBHUX CIIpPaB IMOKJIAAAJIOCs Ha I0-
TEPIy CTOPOHY, SIKa MOIJIa BUMAaraTu
KOMITEHCAIIii 3a 3aB/IaHy IIKOAY MaiHOM 4H
BijipoOiTKOoM. IIpoTe BUKOHAHHS BHpPOKiB
3 KapHUX CHpaB BiTHOCHINCH BUKIIOYHO
JI0 KOMITETEHII1 KHs3s abo ioro ypsaoB-
niB. CraryBaBcs mrpad i3 3acymKeHOTO
3JIOYUHIIS B KHA31BCHKY CKapOHHITIO Ta OK-
pema mara abo MaiHOBI BiJIIKOIyBaHHS
(mpu mokapaHHi TOTOKOM 1 morpaOyBaH-
HSIM) CKPHBIDKEHiM cropoHi. Boanouac,
sk ctBepmkye . [lamox, «na 3axoni (€B-
ponu, — asm.) A0 Mi3HOTO CEPEIHHOBIUUS
30epirajiocsi MpaBO NPUBATHOI EK3eKyLil
KapHHUX BHPOKIB» .

Icayrounit B VYkpaiui-Pycm  cy-
JIOYCTpiid, opraHizallisi CyJOBOTO MpoIie-
Cy Ta TpeTelicbka (popma CylOYHHCTBA €
CBIIYEHHSAM JOCTYIHOCTI Cymy ISl yCiX
BepCTB HaceleHHs. Ha moyarkoBoMy era-
ni ¢popmyBaHHs YKpainu-Pycu k31 abo
IXHI HAMiICHUKH BUPYIIATIHU 32 TOJIIOIJISIM,
BIIBITyBaJdu BifjajieHi perioHu 1 3.ii-
CHIOBAJHU CyI. 3 PO3LIUPCHHSM TEPUTO-
pii imMmepii y micTrax, LEHTpax 3eMeib--
KHSOKIHB 1 Y BOJIOCTSX (DYHKIIOHYBaJIU
MOCTIMHI CyIHM KHSA3IBCHKMX IOCAHUKIB
1 BOJIOCTEJIIB.

Posrsan cnpaB BimOyBaBcsl PyCHKOIO
MOBOI0. Y pa3si, Koiu cyans OyB HETHCH-
MEHHHM, CepeJl MPUCYTHIX 3aBXI1 3HAXO-
JIAITHCS JTFOITH, TII0 BMIJIM YUTATH IOPUIAY-
Hi TekcTdu. HayKkoBIli TiAKpECTIOITH, M0
MakiKe BC1 pyChKi aM’ITKH ITpaBa Jid L
JIO CyYacHHKIB BMIIIIEHUMH JIO CKJIaay pi3-
HUX CBITCHKUX 1 IEPKOBHUX CYyICOHHKIB.
Ha takux kHHTax 3yCcTpi4aloThCs MPUCBS-
TA HaMiICHUKaM i TiyHaM, Ha 3aMOBJICHHS
SIKUX BOHM Oyinu BukoHaHi. lle, oueBuHO,
Ma€ CBIAYMTH, IO KHA3IBCHKI YPSAHHUKHU
pH BUKOHAHHI CylNOBUX (YHKIIi crimpa-
JIUCS Ha MHChMOBI TEKCTH HOPHIUYHUX
30ipoK>.

" BaxapuyeHko, IcTopis ykpaiHcbkoro npasa: HaB4anbHuii nocibHuk (Kuis, B, «Ocsita YkpaiHuy, 2019) 80.

2 9 Mapox, Cyaw it cynosuin npouec ctapoi Ykpainu. Hapuc ictopii Hito-Mopk, Mapux, CiaHeit-TopoHTo-IbBiB
(1990) 11 <https://diasporiana.org.ua/wp-content/uploads/books/9247/file.pdf> nata 3BepHeHHsi 16.09.2022.

3 CypoBa Braga B YkpaiHi: iCTOPVYHI BUTOKM, 3aKOHOMIpHOCTI, ocobnueocTi po3suTky <https://textbook.com.ua/
pravo/1563884317/s-3?page=4> pnata 3BepHeHHs 16.09.2022.
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BucnoBku. Cynoyctpiil i CyAOYMHCTBO
B Ykpaini-Pycu nemoHcTpye, mo icropud-
HO Cy/IOBa BJa/Ia BUHHKAE SIK HEBiJ €MHHI
arpuOyT TyOIiYHOT BNaaW, SIKA € OHIEIO
i3 QyHKII cycniibeTBa. JlokTpuHa cygo-
BOi Biaau Oyna Oe3rnocepemHbo TOB’sA3aHa
HE 3 KHSDKHM YW [IEPKOBHUM YPSITyBaHHSIM,
a 3 peaizai€ro i1ei mpasa sK iHCTPYMEHTY
3amMupeHoro cepenosuina. Kpim toro, Bona
OaszyBayacsi ¥ Ha ifei, Mo TapaHTOM Crpa-
BEIUIMBOCTI € HE JIMILEC KHA3IBCHKUI cyn, a i
BEPBHI Ta BiYeBi Cy/I1, 3aCHOBaHI Ha 3BHYAE-
BOMY TIpaBi.

HaGyno mommpeHHs TpeTeichKe Cyno-
YUHCTBO, IO MaJl0 NPHUBATHO-IIYONIYHUN
xapakrep. [lanyBana mpakTuKa JOTOBipHO-
ro BUPILICHHS CIOPIB 13 3aJIly4eHHSIM Tpe-
TEHCHKUX CymiB. [0IOBHE NpU3HAYCHHSI
TPETEHCHKOr0 Cylly IMOJISIrajJo HE y CYBO-
pOMY JOTPUMYBaHHI OyKBH HOPMAaTHBHOTO
MIPAaBOBOTO aKTy, & B IPUITMHEHHI BOPOXKHE-
4i Ta po30paTy MIUIAXOM JOCSATHEHHI MpH-
MHPEHHS MK CTOPOHAMH KOHQITIKTY.

3armovyaTkoBaHi TPETEHCHKUM CYIOYHH-
CTBOM Ha TepeHax Pyci mpuHIMIIM Im1acHo-
CTi, BIIKPHUTOCTI, 3MaraJbHOCTi CTOPiH, POp-
MaJIbHOT PIBHOCTI BCIX YYacCHHKIB TpOIEeCy
repes 3aKOHOM, JIOCTYIHOCTI Cyay, He BTpa-
I aktyaibHocTi 1 B XXI ct. B nokrpuni
CY4acHOTO CyJOYMHCTBa B YKpaiHi came Iii
MPUHIMIN € MapKepoM piBHS JAEMOKparii
B YKpaiHCBKOMY CYCHIJIBCTBI.

[TpuHIMI TPUMUPEHHS CHOTOJIHI € TIPO-
BIJHMM B KOHIIEMLIT BIJHOBIIOBAILHOI FOC-

TULI] (BiZHOBIIOBAHOTO MPaBOCYIMS), LIO
HaOyna akTyalbHOCTI B 3apyOiXKHINM Tpak-
THUII CYJOYMHCTBA JIUIIIE B IPYTil MTOJOBHHI
XX cr. B ymoBax HezanexHocTi YkpaiHu
KOHIIEMIis1 Oyiia IMIUIEMEHTOBaHAa B yKpa-
THCBKY JOKTPHHY CYJIOYMHCTBA SIK 37100y-
TOK 3aXiJTHOEBPOIIEHCHKOT TpaaMIIii mpasa.
YkpaiHChKHUI TOCBi HA IBOMY TJTi OTTHHB-
¢S B 3a0yTTi. Y CBITII i€l pEeTPOCTICKTUBH,
JIOCBIJT TPUMHUPEHHS CTOPIH 3a IXHBOIO 3T0-
JI0I0 CJIiJ PO3MIISLAATH B MEXaxX ICTOPUUHUX
MPOTOTHITIB BiTHOBIIOBAILHOI 200 PECTH-
TYUIHHOT Mozenel mpaBocyalsl HE TUIBKU
B YKkpaiHi, a i B KOHTEKCTi PO3BUTKY BiJ-
HOBJIIOBAJILHOIO MPABOCYAJII B €BPOINEH-
CBKOMY MPOCTOPi

VY nmitepaTypi HaroJIOUIy€ETHCS, MO MPO-
rpaMH  BiJIHOBIIOBAILHOTO  MPaBOCYIJS
B VYKkpaiHi MaTUMyTh BiJHOBIIIOBAJIbHUMH
1 00’ eiHyBaIbHUH e(heKT JHIIe 3a Tiel yMo-
BU, 110 BOHU OyAyTh cripuiiMaTvcs i (yHK-
IiOHyBaTh AK ¢opMa TPOMaISIHCHKOI aK-
THBHOCTI (CTIOCIO BHpPIMIECHHS TPOOIEMHUX
CUTYyaIliii TPOMaJor0 Ta crmocid peamizarii
TPOMAISHCHKOI aKTUBHOCTI), IO J03BO-
JUTH BIUIMBATH HA TaKi COIIAJIbHO BayKJIHBI
cthepu K oITiKa 1 MKITyBaHHS TPOMAIH PO
NPaBONOPYLIHMKA; peaiizalis TIpoMasH-
CBHKOI MO3UIIiT 0COOM MUIIXOM Y4acTi y cyc-
MUIBHO BaXJIMBUX TMpoLecax; CHiBOparst
Jep>KaBU 1 TPOMaJIi; PO3BUTOK 1 3MILTHEHHS
rpOMaJl; COILiaJIbHO-TICUXOJIOTIYHA B3aEMO-
Joromora’.
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THE ESTABLISHMENT OF THE NATIONAL JUDICIAL SYSTEM AND THE JUDICIARY:
THE AGE OF UKRAINE-RUS (IX-XIV centuries)

Abstract. The article acquaints the readership with the peculiarities of the formation of institutions
of the judicial system and the judiciary in the 9th-14th centuries, when, according to the apt expression
of Professor M. Hrushevskyi, a state called Ukraine-Rus was established on the territory of modern
Ukraine. The need for its appearance lies in the need to reform judicial institutions, in accordance with
the criteria established by the member states of the European Union in order to fulfill the conditions for
Ukraine to acquire the full status of a candidate for the European Union. Turning to the historical heritage
left by our ancestors shows that the judicial system of Ukraine was formed on national authentic soil,
has deep historical roots and it is necessary to reform it first of all in the direction of real assurance of
the justice of decisions from the influence of factors of an administrative, corrupt and other illegal nature.
The authors of the publication claim that due to the stratified structure of Russian society, there was no
single court for all strata of the population in Ukraine-Rus. Secular — public and private courts and ec-
clesiastical courts with the corresponding category of cases, which were subject to the jurisdiction of the
corresponding (secular or ecclesiastical) judiciary, were competent to administer justice within the state--
country. The princely, secular and community courts were public. Private — patrimonial or domain. The
basic principles of their activity are established. It is noted that the court proceedings had an accusatory
and adversarial nature, but the elements of the detective (investigative) process in criminal cases were
separately applied when it was necessary to conduct an investigation on hot leads. The investigative in-
vestigative process took place in three stages, each of which is described in detail in the publication. The
conclusions emphasize that the doctrine of judicial power was not directly related to princely or church
government, but to the implementation of the idea of law as an instrument of a peaceful environment.
In addition, it was based on the idea that the guarantor of justice is not only the princely court, but also
vervny and secular courts based on customary law. Arbitration proceedings, which had a private-public
nature, became widespread. The main purpose of the arbitration court was not to strictly observe the
letter of the normative legal act, but to stop enmity and discord by achieving reconciliation between the
parties to the conflict. The principles of glasnost, openness, competition of parties, formal equality of all
participants in the process before the law, accessibility of the court, initiated by arbitration proceedings
on the territory of Russia, have not lost their relevance even in the 21st century. In the doctrine of the
modern judiciary in Ukraine, these principles are a marker of the level of democracy in Ukrainian society.

Keywords. Judiciary, judicial system, barbarian court, arbitration court, patrimonial court, justice,
Ukraine-Rus.
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