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INPEIMET HE3AKOHHOI'O 3bATAYEHHA
SIK EJJEMEHT KPUMIHAJIICTUYHOI
XAPAKTEPUCTUKH

AHomauis. Cb0200Hi npomunpasHi dissHHSA w000 Habymms 0coboto, YyrOBHOBAaXEHOK Ha 8U-
KOHaHHS QhyHKUilt Oepxasu abo micyeso2o camMospsidysaHHs, akmueis, W0 y 8CMaHO8/1eHOMY 3aKO0-
HOM po3Mipi nepesuwyroms ii 3aKoHHi 00X00U 8 yKpaiHCLKOMY cycrifibcmei € 0ocumb MOWUPEHUMU.
Cymmesy porb y po3crnidysaHHi KpUMiHarbHO20 MpasornopyuweHHs eidiepae npasuribHe po3yMiHHS
U020 KpuMiHanicmu4HOI xapakmepucmuku, ceped efieMeHmig SKOi 8aXIuguM € MpasusilbHe po3y-
MiHHS1 pedMema rnocsizaHHs.

Memoro cmammi € sus4eHHs1 ocobrnugocmeli npedmema He3aKOHHO20 3bazaqyeHHs, ik 00HO20
3 efleMeHmig KpUMIHanicmu4HOI xapakmepucmuku.

OcHo8HI pesyrnibmamu QocnidKeHHs 3HaUWIIU c80€ 8i00bpaxeHHsT 8 OemaribHil Xxapakme-
pucmuui okpemux uiHHocmeld, Wo MOXymb gucmyrnamu 6 sskocmi Habymux akmusig. Hazonouwe-
HO, W0 epowi, K MpedMem He3aKkoHHO20 3bazadyeHHs, MOXymb po3ansadamuchk SK 8 HayioHarbHil,
mak i 8 iHo3emHil eantomi. lMpu UbOMy 8UKMOYHUU nieperiik 06’ekmis, Wo Hanexampe 00 3a3Ha4YeHUX
OedpiHiuiti, susHadyeHul y eary3eg8oMy 3akoHoOascmei. [1iOKpecneHo, W0 3aKoHo0as4yo 3akpirieHe
roHammsi 0ebiHiuii «matiHo» 0ns yinel 8u3HaHHS (1020 MPedMemomM He3aKOHHO20 3bazaqyeHHs €
Oewo obmMexeHUM, wo obymoertoe HeobxiOHicmb 8paxogysamu rionioxeHHs KoHeeHuii OpzaHizauil
O6’edHaHux Hauiti npomu kopynuil, pamugbikosaHoi YkpaiHoto, 8 sikili 3a3Ha4eHe MoHAMmMmSs HOCUMb
6inbw po3zopHymut xapakmep. HazonoweHo Ha 3akoHoOasuili Hegpeaynb08aHOCMI MPasos8oeo pe-
JKUMY makoeo rpedMemy He3aKkoHH020 3bazaqyeHHs K Kpurnimosasnoma. Takox 3a3HadeHo, wo ons
uineli npaso3acmocygaHHs1 y 4acmuHi 008e0eHHs npedmMema He3aKoOHHO20 36azadqeHHs 1id rnocry-
2amu 00ouinbHO 8saxkamu rnesHy OisifIbHICMb, HE N08’sa3aHy 3i CMeopeHHsIM pedi abo ii 00CKOHaeH-
HSIM, W0 Mae Ha Memi rnosisy neeHo20 bnaea, 30amHo20 3ad080/IbHUMU OKpeMi nompebu ma Hali-
JIEHO20 CIOXUBYOK 8apmMIicmio.

BusHavaroqu npedmem He3akoHHO20 36az2aqyeHHsl, SIK efleMeHm KpUuMiHamicmu4yHoi xapakme-
pucmuku, douinbHO 8paxosysamu sik 0cobrIU80CMi HOPMamMUBHO-IPa8o8020 3aKPirIeHHs1 0cobru-
gocmeli KOXHO20 3 HUX, maK i MpakmukKy rpaso3acmocy8aHHsl, WO CKanack Ha menepiwHit Jac
8 YkpaiHi. Came noedHaHHs yux 080X ridxodie 003801UMb HaNEXHO 3akpinnoeamu Aoka3u rid yac
po3scridysaHHs ¢hakmie He3aKOHHO20 36az2aqyeHHs1 0C06010, YIOBHOBAXEHOIO Ha BUKOHaHHS ¢hyHKUIU
Oepxasu abo micyesoz2o camospsiOy8aHHsI.

Knrouoei cnoea: KpumiHanicmu4yHa xapakmepucmuka, efieMeHm KpumiHanicmu4yHoI xapakme-
pucmuku, He3akoHHe 36azadyeHHs1, MpedMem He3aKkoHHO20 3b6azaqyeHHs, KOpynuis.
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octaHoBka mnpoOiaemu. Cro-

TOJIHI KOPYIILIisl € OJTHUM 3 Hak-

Oe3nmeuHimmX  MposiBiB  Jie-
CTPYKTHBHOTO XapakTepy B CYCIIJIbHOMY
KUTTI Ykpainu. Bona nponusye yci chepu
KUTTEIISUTBHOCT] CYCIIIBCTBA 1 CTAHOBUTH
0e3mocepenHIo 3arpo3y HaIllOHAIBHIN 0e3-
TIeIli, 3yMOBJIIO€ HU3LKY 1HBECTHUITIHHY TTPH-
BaOJMBICTH KpaiHH, TaIbMy€ CKOHOMITHHIMA
Ta TMOJITUYHUN 1 COIIabHUN  PO3BUTOK
nepkaBu’.

VYIockoHaNIGHHST MEXaHi3My JeKIapy-
BaHHS JIOXOJIIB Ta BUJATKIB 0Ci0, YIOBHO-
BaXCHUX HA BUKOHAHHs (YHKIINA JiepiKa-
BH, Ta WIEHIB X ciMel, sK OOTPYHTOBaHO
JIOBOJIATh HAYKOBIli, € OJIHUM 13 YMHHUKIB
3HWKEHHSI PiBHS KOpymiii B YkpaiHi: mpo-
30piCTh, YECHICTH 1 BIATIOBIAHICT 3asB-
JICHUM MOpPaJIbHO-CTUYHUM TPUHIIUIIAM,
CHpUATUME HEJIOMYIIEHHIO MTPOSBIB KOPYTI-
1ii Ta 37TOBKUBAaHHS CITYKOOBUM CTaHOBH-
meM, KOHQIIKTY cIyO0BHX Ta 0COOMCTHX
iHTEepeciB.

31MOYMHIN BXUBAKOTh PI3HOMAaHITHI 3a-
XOIM 3 METOK0 YHHKHCHHS BiJIIOBIIalb-
HOCTI 3a BYMHIOBaHI [isHHS. PaxoBICTh
Ta 00i3HAHICTh MPALiBHUKIB MPaBOOXO-
POHHHUX OpraHiB, 3aJisHUX Y 3aro0iraHHi
KOPYIIIIHHUX KPUMIiHAIBHUX MPaBOIOPY-
IICHb BiJirpae BUpINIaJbHY pOJb B edek-
THUBHOCTI TaKOl IiSITILHOCTI.

AHai3 ocCTaHHIX HAYKOBHUX I0CJIi-
JUKeHb  Ta myoJikamiid. Y BITUM3HIHIN
Haylll HHW3Ka HAyKOBIIB NPUIULIN yBary
pO3po0IIi METOTUK BHSBICHHS Ta PO3CIi-
JTyBaHHS KOPYIIIHHUX KPUMIHAIBHUX TIpa-
BOINOpyIIeHb, 30kpema, H0.}O. Annpiiiko,
B.I1. Baxin, JI.C. benik, O.®. BakysneHko,
O.M. Bacunbes, [.A. Bosrpin, A.®. Bo-

nobyes, [.®. TIepacimoB, M.l. Jlanu-
mok, H.B. Kummuk, O.H. Komicuuuenko,
P.B. Komicapuyk, f.€. Mumkos, H.P. I1a-
aiii, M. A. [Toropeupkuii, O.B. [Ipuxoabko,
O.B. INuenina, O.1. Pomis, JI.O. Ceprees,
I.b. Cepreesa, P.JI. Cremaniok, O.10. Ta-
tapoB, O.M. Tomouko, M.I. XaBpoHIOK,
C.C. Yepnsascekuii, A.1. Illwmo, 1.0. lly-
MelKo Ta iHIIi. BomHodac mpeamer, sk enne-
MEHT KPHUMIHAJICTHIHOI XapaKTePUCTUKH
HE3aKOHHOTO 30aradeHHs 1morpedye OuTbII
JIETAIbHOTO BUBYEHHSI.

MeTo¥10 cTaTTi € BUBUEHHS 0COOJINBOC-
TEll mpeaMmera HE3aKOHHOTO 30arayeHHs,
SIK OTHOTO 3 €JIEMEHTIB KPHMiHAIiCTHYHOT
XapaKTEPUCTUKHU.

Kpuminanicruana XapaKTeprCTHKa
KPUMiHAIBHOTO MPABOMOPYIICHHS Bifirpae
CYTTEBY POJIb Y HOTO pO3CHilyBaHHi, aKe
JIO3BOJISIE BU3BHAYUTH HAWOLIBII €EKTHBHI
TAaKTHYHI IPUHOMHE Ta 3acobu. Ii cTpykTypa
CTaHOBUTH CYKYITHICTh HAWOULTBII 3HAYH-
Moi iH(hopMaITii 71 BUSBICHHS, PO3KPHTTS
Ta PO3CIIyBaHHS KPUMIHAIBHOTO IPaBO-
HOpPYLICHHS.

[Ipore Ha chOrOmHI cepea  HayKOB-
[iB-KPUMIHAJIICTIB HEMA€E €IHOCTI JIyMOK
010 TIOHATTSI KPUMIHATICTUYHOT XapaKTe-
PUCTUKHU 3JI0YMHY, a TAKOXK HIOJO0 11 CTPYK-
TypHUX eleMeHTiB. BumaeTncsi HalOinbIn
HAyKOBO OOIPYHTOBAaHOIO TOUYKOI 30py
Ha PO3YMIHHS TOHATTS KPUMIHAJIICTHIHOL
XapaKTEPUCTUKN 3JI0UYMHY SK CUCTEMH Bi-
JIOMOCTEH TIPO KPHUMIHAJIICTUIHO 3HAYHUMI
O3HAKW 3JI0YMHIB JAHOTO BUY, IO BiJO-
Opaxae 3aKOHOMIpHI 3B’S3KHM MDK HHMH
1 cimyrye noOyaoBi 1 mepeBipLi Ci1iTunX Bep-
Ciil 47151 BUPILICHHSI OCHOBHUX 3aBJIaHb PO3-
CITiTyBaHHS".

"M Moropeubkuir, [1 Cepreesa, PyHaameHTanbHe HaykoBe OOCHIIKEHHS Npobnem Aoka3yBaHHSA OKPEMUX Kopyn-
LinHMx 3noymHiB (2019) 1 BicHuk kpumiHansHoeo cydoquHcmea 197.

2 M A Moropeubkuit, O KO Bycon, YOockoHaneHHs MexaHiaMy [eknapyBaHHS JOXOAiB Ta BUAaTkiB ocib, ynos-
HOBaXXEHWX Ha BUKOHAHHSA PYHKLUIN AepxXaBu, Ta YneHiB X CiMen siK OOMH i3 YNHHUKIB 3HWXKEHHS PiBHA KOpynujil
B YkpaiHi (2009) 2 BicHuk Hau. akad. npokypamypu YkpaiHu 85.

3 11 BepHas, CTpykTypa KpUMiHanicTUYHOI XxapakTepucTukm 3nodnHy (2017) 3 lMie0eHHoyKpaiHcbKull npagHuYul
yaconuc 14.

4 B A Xypasenb, KpumMiHanicTuuHi MeTogmku: cy4acHi HayKkoBi KoHuUenLii: MoHorpadis (Xapkis, AnocTinb, 2012)
302; M A Moropeubkuit, O O Bakynuk, [1 b Cepreesa, Po3cnigyBaHHs €KOHOMIYHUX 3MOYMHIB: HaBYanbHUIA MNo-
cibHuk (Kuis, Oakop, 2014) 176; M A Moropeubkuii, O B Buweseub, [1 B Cepreesa, Po3cnigyBaHHs okpeMux
BWAIB 3M04YMHIB: HaBy. nocibHuk (Kuis, Anepta, 2015) 536; M A Moropeubkuii, C C YepHsascokuin, [ b Cepreesa,
3 M Tonopeupka, Po3cnigyBaHHs 3aHATTA rpanbHUM GisHecom: Haedy. nocibHuk (Kuis, Anepta, 2015) 176; M
A Moropeupkuin, 3 M TonopeLpka, Po3cnigyBaHHs 3aiHSTTS rpanbHUM GisHecoM: npouecyanbHi U KpuMiHanic-
TUYHI 3acagu: moHorpadis (Kuis, Anepta, 2015) 226.
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CBAHA[LSE 1.1M.

Hamu noninsieTbest TOUka 30py THX Ha-
YKOBIIIB, SIKi BBa)KarOTh, [II0 OCHOBHUMHU
CTPYKTYPHHMH €JIEMEHTaMH KpHMiHaJic-
TUYHOI XapaKTEPUCTHKH 3JI0YMHY €: Tpe/-
MeT 0e3MOCePeHbOr0 3JI0YMHHOTO TOCS-
TaHHS; CMOCI0 BUMHEHHS 3JIOYHMHY; THIIOBA
«CJTiTOBa KapTHHA; 0€00a 3T0UnHIIS .

[IpenmeT mocAraHHS € ONHUM 3 IIEH-
TPAJIbHUX €NIEMEHTIB KPUMIHAIICTHIHOT
XapaKTEepUCTUKN KPUMIHAIBHUX IIPaBO-
nopymieHb.  KpuMiHamicThyHa ~ 3HA4YH-
MICTh MNpEAMETa KPUMIHAJIBHOTO MPaBo-
MOPYIICHHS] BHU3HAYAETHCS WOTO YYacTIO
y CIIiZIOyTBOPEHHI Ha HHOMY CaMOMY?, IO
OCOOJIUBO IIIHHO JUIsS PO3CIiyBaHHS He3a-
KOHHOTO 30aradeHHs. HaOyTi akTtuBu, Tak
camo SIK i HelpaBoOMipHa BUTOJ, SIK Tpe/l-
MET KPUMIHAJIBHOTO TPaBOMOPYIICHHS, €
KJIFOYOBUM E€JIEMEHTOM MeXaHI3My yTBO-
peHHS CiOBOI KapTUHHU 3JI0YMHY, TOMY
Ma€ XapakTepHY OCOOIMBICTH — BOIHOYAC
€ SIK CIIJIOyTBOPIOBAIbHUM, TaK 1 CIiJIO-
cupuiiMarouuM 00’ €KTOM, HOCIEM JIOKa30-
Boi iH(opMarlii, Ta BU3HAYA€E CIIIOBY Kap-
THHY NPaBOIOPYLICHHS.

[ToHATTS aKTHBIB, SK IPEAMETY He3a-
KOHHOTO 30aradeHHsi, 3aKpiljIeHO Y IpH-
mitii 3 10 ct. 368° «He3akonHe 30araveH-
HT» KpumiHanpHOTO KOmEKCy YKpaiHw.
BiamoBimHO 1O HOPM KOAEKCY Tia TaKH-
MH aKTHBaMH PO3YyMIIOTh TPOIIOBI KOIITH
(y TOMY YHCITi TOTIBKOBI KOIIITH, KOIITH, IIIO
repeOyBaloTh Ha OAHKIBCHKUX PaxyHKaX YH
Ha 30epiraHHi y 6ankax abo iHmmx (hiHaH-
COBHX YCTaHOBAax), iHIIE MaifHO, MaWHO-
Bi mpaBa, HeMaTepialbHi aKTUBU, y TOMY

YHCIi KPUITOBAIIOTH, OOCST 3MECHIICHHS
(biHaHCOBHX 3000B’s13aHb, a TaKOXK pPO0O-
TH Y4 TOCIIYTH, HajJaHi 0co0i, YIOBHOBa-
JKCHIH Ha BUKOHAaHHS (QYHKIIH JepikaBu
a0o0 MiCIIeBOTO caMOBpsTyBaHHs. Bu3Hada-
FOUH KOJIO IIHHOCTEH, 110 BXOIATH J0 IPEe/-
MeTa KPUMIHAJIBLHOTO MPABOMOPYIICHHS,
BiJINIOBIIaTbHICTD 33 BYMHEHHS SKOTO Tie-
pendauena ct. 368° KprMiHATBHOTO KOJICK-
cy YkpaiHu, ciil BpaxyBaTH TMOJOXKEHHS
HOPMATHBHO-TIPABOBHX, Y IKHUX 3aKpIiIUICHI
MIOHATTS. KOXKHOTO 3 00’€KTiB, III0 MOXYTh
BUCTYITUTH JIOCJIIJHDKYBAHUM IIPEIMETOM.

OnHUM 3 HAMOLIBII PO3MOBCHOKEHUX
MPEIMETIB HE3aKOHHOTO 30arayeHHs € Ipo-
HIOB1 KOIITH (Y TOMY YHCITi TOTIBKOB1 KOIITH,
KOIITH, 110 1epeOyBatoTh Ha OAHKIBCHKUX
paxyHkax ud Ha 30epiranHi y OaHkax abo
iHIIMX (iHAHCOBHX ycTaHOBax). SIk 3a3Ha-
YEHO y Tay3eBOMY 3aKOHOIABCTBI TPOIIIOBI
KOIITH (TPOIITi) — TOTiBKA, KOIITH HA paxyH-
Kax y OaHKax Ta JACMO3UTH 0 3aIUTaHHs",
[Ipu upomy, BiamomigHo 10 cT. 192 Ilu-
BUTBHOTO KOJICKCY YKpaiHH JI0 TPOIIOBUX
KOIITiB BIIHOCATBCS SIK TPUBHS, Tak i iHO-
3emHa BanmoTa’. ToOTO rpommma € roTiBKa,
KOIITH Ha paxyHKaX y OaHKax Ta JICMO3H-
TH JI0 3allUTaHHs HE JIMIIE Yy FPUBHI, aje
1 B IHO3EMHI BaJIFOTI.

B 3akoni Ykpainu «IIpo Bamoty i Ba-
JIOTHI oOIepariii» JAeTaabHO PO3KPHUTO, IO
caMe HaleXWTh J0 IHO3eMHOI  BaJio-
TH Ta HaI[lOHAJTbHOI BaJOTHS. 30Kpema,
JI0 1HO3EMHOT BAJFOTHU BiTHOCATHCH:

— TPOIIOBI 3HAKH TPOIIOBUX OJIMHUIIH
1HO3eMHHUX JepkKaB Yy BUDISAAI OaHKHOT,

"M A Moropeubkuit, O O Bakynuk, 1 B Cepreesa, Po3cnigyBaHHS €KOHOMIYHMX 3MIO4MHIB: HaBYanbHWUIA NOCIGHWK
(Kwis, dakop, 2014) 176; M A Moropeupkuin, O B Buweseub, [1 B Cepreesa, Po3cnigyBaHHs okpemux BMAiB 3Mo-
4MHIB: HaB4. nocibHuk (Kuis, Anepta, 2015) 536; M A Moropeubkuii, 3 M Tonopeupbka, Po3cnigyBaHHs 3aiHATTSA
rpanbHUM Gi3HecoM: npouecyarnbHi i KpUMiHanicTUYHi 3acapu: moHorpadist (Kuis, Anepta, 2015) 226; M A lMo-
ropeupkuit, C C YepHsscbkuii, [1 b Cepreesa, 3 M Tonopeubka, Po3cnigyBaHHsA 3alHATTS rpanbHUM GisHecoMm:
HaB4. nocibHuk (Kuis, Anepta, 2015) 176.

2 A Noropeupbkuit, O B Buweseub, [1 5 Cepreesa, PoscnigyBaHHsi okpeMyx BUAIB 3MOYMHIB: HaBY. NOCIOHMK (KuiB,
AnepTa, 2015) 536; M A Moropeupbkuin, 3 M TonopeLpka, Po3cnigyBaHHs 3aiHATTS rpanbHUM GisHecom: npove-
cyanbHi 1 KpuMiHanicTuyHi 3acagu: MoHorpadis (Kuis, Anepta, 2015) 226.

3 O Angpiiiko, MpegmeT ogepaHHA HEMPaBOMIPHOI BUroaM y CTPYKTYpi KpUMIHaNICTUYHOI XapakTepUCTUKK 3110-
ymHiB (2015) 6-24 Haykosutll gicHuk XepcoHcbko2o depxagHozo yHisepcumemy Cep. «KOpuduyHi Hayku» 53.

4 Mpo 3aTBepmxeHHst HauioHanbHOro nonoxeHHs (ctaHaapTy) Gyxrantepcbkoro obmiky 1. 3aranbHi BUMOrm
0o chiHaHcoBoi 3BiTHOCTI: Haka3 MiHicTepcTBa cbiHaHciB Ykpainu Big 07.02.2013 Ne 73 <https://zakon.rada.gov.
ua/ laws/show/z0336—13#Text> nata 3BepHeHHs1 16.03.2021.

5 UminbHuii kopekc YkpaiHum: 3akoH YkpaiHu Big 16.01.2003 Ne 435-1V <https://zakon.rada.gov.ua/laws/
show/435-15> pata 3BepHeHHs1 16.03.2021.

5 Mpo BantoTy i BantoTHi onepadii: 3akoH Ykpainu Big 21.06.2018 Ne 2473-VIII <https://zakon.rada.gov.ua /laws/
show/2473—19#Text> nata 3BepHeHHs 16.03.2021.
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Ka3HAYeWChKUX OLJIeTiB, MOHET, IO Tepe-
OyBarOTh B 00Iry Ta € 3aKOHHUM IUIATiXK-
HUM 3ac000M Ha TEpUTOpii BiANOBIAHOT
1HO3eMHOI Jiep:kaBu abo IpyIu 1HO3EMHHX
JiepKaB, a TakoK BHIJIY4eHI abo Taki, o
BIUTYYAIOTHCS 3 00iry, aje MiyisiraloTh 00-
MiHy Ha rPOMIOBI 3HAKH, 0 TIepeOyBaroTh
B 00iry;

— KOIITH Ha paxyHKaX y OaHKax Ta iH-
mux (IHAHCOBUX YCTAaHOBaX, BUpPaXKEHI
y TPOIIOBUX OJUHHMIIIX 1HO3EMHUX JEPIKaB
1 MDKHapOJHHUX PO3PaxyHKOBHX (KITipUHTO-
BHUX) OJUHHIAX (30KpeMa Y CIeIlialbHUX
MpaBax 3armo3MueHHs), 10 HAJIEXKaTh 10 BU-
IJIATU B IHO3EMHIH BaIIOTI;

— EJEeKTPOHHI  rpolli, HOMIHOBaHi
y TPOILIOBUX OAMHUIISIX 1HO3EMHHUX JEpKaB
Ta (a00) 0aHKIBCHKHX METaJlaX.

['puBHero (HaliOHAJIBHOIO BAaJIOTOKO)
BH3HAHI:

— OaHKHOTH, MOHETH, y TOMY YHCIIi
00iroBi, ITaMm’sITHI Ta IOBIJICHHI MOHETH,
1 B iHmUX Qopmax, 1o mepedyBaroTh B 00i-
Ty Ta€ 3aKOHHHM IUIAaTDKHUM 3aco00M
Ha TepuTopii YKpaiHW, a TakoX BUIIYYeHI
abo Taki, M0 BHJIYYarOThcs 3 00iry, aie
Ii/UIATal0Th OOMiHY Ha TPOIIOBI 3HAKH, IO
nepeOyBaloTh B 00iry;

— KOILUTH Ha paxyHKax y OaHkax Ta iH-
mux (iHAHCOBMX YCTaHOBaX, BUPAXKEHI
y TPHBHI;

— EJIEKTPOHHI T'POILI, HOMIHOBaHi Y TPHBHI;

— nu¢posi rpomi HamionansHoro 6an-
Ky YKpaiHu.

OTixe, BU3HAYAIOUU TPOII SK IPEMET
HE3aKOHHOTO 30aradeHHs IOIUTBHO Opa-
TH JI0 yBar® ix kjacugikariro, 3aKpirmieHy
Y HaIliOHATHPHOMY 3aKOHO/IaBCTBI.

HaykoBIii 3a3Ha9aroTs, 0 T'POITi, BH-
XOIISTYM 13 TONIOKeHb [{MBITEHOTO KOmEKCy
Vkpainu, € pizHOBHIOM MaiiHa'. BomHo-
Yyac TIPeIMETOM HE3aKOHHOTO 30aradeHHs
BHU3HAETHCSI TaKOXK IHINE MaiHO, HalbyTe
0Cc00010, YIIOBHOBAXCHOIO Ha BUKOHAHHS
(¢yHKIi mepxkaBu abo MICIIEBOTO caMo-

BPsITyBaHHS, BapTICTh SIKOTO OLbIE HiX
Ha IICTh THCSY I’ATCOT HEONOJATKOBYBa-
HUX MiHIMyMIB JOXOJiB TPOMaJISIH TTEPEBU-
nye il 3aKoHHI J10X0au. B HalioHaabHOMY
3aKOHO/IaBCTBI TIOHATTS «MaliHOY 3aKpirlie-
HO B cT. 190 LIK VYkpainu Ta HOCHTH JEII0
0oOMeKeHNH Xapakrep, 30KpeMa, HUM BBa-
JKAETBCS OKpeMa pid, CYKYITHICTH pedei,
a TaKOXX MaiHOBI TpaBa (pPEUoBi TIpaBa)
Ta 000B’s13ku. [Ipore, y 2006 pori Bepxos-
HOrO Panmoro Vkpainm Oyrno partudikoBaHO
Konpenniro Opranizanii O6’emnannx Ha-
Uil mpoTH Kopymuii, B SIKii 3a3Ha4YeHE MO-
HSTTS. HOCUTH OUIBII PO3TOPHYTHH Xapak-
Tep. 30KkpemMa, MalHOM € Oy/Ib-sIKi aKTHBH,
MmarepiaibHi a00 HemarepianbHi, pyXomi
a00 HepyXxoMi, BUpakeHi B pevyax abo B mpa-
Bax, a TAKOX FOPUIMYHI JOKYMEHTH a00 aK-
THUBH, IO MiATBEPKYIOTh IIPABO BIACHOCTI
Ha Taki akTuBHM abo iHTepec y Hux>. Tomy
IIPpY BHU3HAYEHHI NpenMeTa HE3aKOHHOTO
30araueHHs AOLIJIBHUM € BpaxyBaHHS IO-
noxeHb patudikoBanoi KonpeHirii.
HactynHum mnpenmeToM HE3aKOHHOTO
30araueHHs € MaiHOBI mpaBa. Ha sxais,
B 3aKOHO/IaBCTBI BiJICYTHE 3aKpillJieHe BU-
3HaueHHA [BOrO MOHATTS. Ciin 3a3Havu-
TH, [0 B 3aKOHOJIABCTBI  3yCTPIYA€THCS
BU3HAYCHHSI Takoi KaTeropii sk MaiHOBI
npasa, SKi MOXKYTh OIIIHIOBaTUCS, SKUMH
BU3HAIOTBCS OyIb-AKi TpaBa, TIOB’s3aHi
3 MaifHOM, BiIMIiHHI BiJ MpaBa BIACHOCTI,
y TOMy YHCHII TpaBa, SKi € CKIaJOBHUMH
JacTUHAMH TIpaBa BIACHOCTI (TIpaBO BOJIO-
IHHS, PO3MOPSIKEHHS, KOPHUCTYBaHHS),
crieniajgbHe MaHOBE MpaBO Ha 00 €KT He-
3aBEepIICHOTO  OyIiBHUIITBA, MaiOyTHii
00’€KT HEPYXOMOCTi, a TaKOX iHIII CIe-
uudiuni mpasa (MpaBo Ha MPOBAIKECHHS
JiSUIHOCTI, BUKOPUCTAaHHS — MPUPOIHUX
pecypciB Tomio) Ta mpaBo BuUMoru®. IIpo-
Te, BU3HAYEHHS JOCIIPKyBaHOI KaTeropil
3 aKLIEHTOM Ha MOXKJIMBICTbH ii OLIHIOBaHHS
00yMOBITIOE HEOOX1THICTh 3BEPHYTHCH Ta-
KO J10 11 JOKTPUHAJIBHOIO TIIyMa4eHHS.

1O OopoxiHa, OcobnmnBoCTi BU3HAYEHHSI NPaBOBOi NPMPOAM 6e3roTiBKOBUX rpoLUel sik NpeaMeTa 3ro4nHIB NpoTn
BrnacHocTi (2015) 2 BicHuk kpumiHanbHo2o cydo4uHcmea 137.

2 Mpo patudikauito KoneeHuii Opraniszauii O6’egHaHux Hauin npoTtu kopynuii: 3akoH Ykpaiqu Big 18.10.2006
Ne 251-V <https://zakon.rada.gov.ua/laws/show/251-16#Text> nata 3BepHeHHs1 16.03.2021.

3 MNpo ouiHKy MaiiHa, MaiHOBKX NpaB Ta NPOdECiHY OLIHOYHY AisnbHICTb B YkpaiHi: 3akoH YkpaiHu Big 12.07.2001
Ne <2658-III https://zakon.rada.gov.ua/laws/card/2658—14> nata 3BepHeHHs1 16.03.2021.

BICHUK KPUMIHATTBHOIO CYOOYUHCTBA - Ne 1-2/2021

219



CBAHA[LSE 1.1M.

HayxoB1i npomnoHyroTh miJg MailHOBH-
MHU TIpaBaMd PO3YMITH CyO’€KTHBHI Ipa-
Ba YYacHHKIB IPaBOBiIHOCHH, IOB’s3aHi
3 BOJIOAIHHSIM, KOPUCTYBAaHHSIM 1 pO3MOpS-
JDKCHHSIM MaWHOM, a TaKoK MaWHOBUMH
BuMmoramu'. IHII HAayKOBI pO3IIAAAIOTH
MalHOBE TIPaBO 5K a0COJIOTHE CyO’ €KTHB-
HE LMBUIbHE NPaBO NAHYBaHHS CTOCOBHO
MalHOBHX I[IHHOCTEH, Ma€e TPOIIOBY OIliH-
Ky Ta YIOPSIKOBY€E BIIMOBIAHUM Cy0’€K-
TaM MPHUHAICKHICTh 3raJlaHuX LiHHOCTEH
Ta 371aTHe OyTH CaMOCTIHHUM 00’ €KTOM IIH-
BIJILHOrO 00OpOTY, BiAMOBiAHO 10 cT. 177
[uBineHOTO KOMEKCY YKpainu?. BomHouac,
OCTaHHE 3 HABEJICHUX TIIyMaueHb HaIMiPHO
roro neramizye. ToMy Mu NPHETHYEMOCH
JI0 TIEPILIOTO TIONISAY, SIKHi He KOH(IIIKTYe
3 BUKJIQJICHUM BUILE MOHATTSIM MaiHOBHX
paB, sSKi MOXKYTh orliHoBatucs. IlinTBep-
JUKCHHIO HAIIOi MO3MIIIi CIYTy€E TaKoX IT0-
JIaTKOBAa KOHCYJBTAIlisl y sAKiid 3adikcoBa-
HO, 10 MaiHOBE IIPaBO — L€ OOMEXEHe
peyoBe MpaBo, 3a SIKMM BIACHUK LIbOTO Ipa-
Ba HAIJICHUH NEBHUMH, aJie HE BCiMa Ipa-
BaMH BJIACHMKA MaiiHa, Ta SKe 3acBiauye
MIPaBOMOYHICTh HOTO BJIACHUKA OTPHUMATH
[PaBoO BJIACHOCTI Ha HEpPyXOMe MaiHO Yu
iHIIIE peyoBe MPaBO Ha BiAMOBITHE MaiHO
B MailOyTHbOMY".

[IpenmeTom He3akOHHOTO 30aradeHHs
TaKO)X BU3HAYEHO POOOTH UM MOCIYTH, Ha-
naHi 0co0i, YITOBHOBaXCHIN Ha BUKOHAHHS
(¢byHKIi nepkaBu abo MICIIEBOTO CcaMo-
BpsityBaHHS. | Xoua cbOrozHi icHye Touka
30py, 110 HOPMH UYMHHOTO 3aKOHOJABCTBA
HE BU3HAYAIOTh HMOHATTSA W O3HAKM IMOCIY-
I'l, @ BUOKPEMIJIIOIOTh JIMIIE JCSKi ACIeKTH
1l IpaBOBOIO PETYIIOBAHHS, HAIPUKIIAL,
¢iHaHCOBI  TOCIYTH, aaMiHICTpaTHUBHI

a00 JIOTOBIp MPO HAJaHHS TOCIYT TOIIOY,
MH HE MOTOJKYEMOCh 3 HEI0. Y 3arajb-
HOMY PO3YMiHHI TiyMadeHHs aediHimii
«TOCITyTa» HaBeACHO B 3aKoHI YKpaiHu
«[Ipo 3axucT mpaB CIIOKUBAYiB», a came,
MOCITyTa 1€ «IisSIbHICT, BUKOHABI 3 Ha-
JMaHHs (Tiepesadi) CIIOKMBAdeBl TTEBHOTO
BHU3HAYEHOTO JIOTOBOPOM  MarepiaibHO-
ro YM HeMaTepiaJbHOTO OJara, mo 3iic-
HIOETHCS 32 1HIWBITyaJIbHIM 3aMOBJICHHIM
CIIOXKHMBAYa YIS 3aJI0BOJICHHS HOTO 0COOH-
CTHX TOTpeO»’. AJie HaBeleHEe BU3HAYCHHS
HE JIO3BOJIIE YITKO 3PO3YMITH, [0 CaMe €
nociayramu. BogHouac pesyabratu aHamizy
YUHHOTO 3aKOHOAABCTBA JAIOTh MiJCTaBU
miarpumarn aymxy JI.A. IllepemerneBoi
ta l.I. Bena, moao0 pi3HOMaHITHOCTI Tiy-
Ma4eHb Y HbOMY JIOCIIJ[KYBaHOTO TIOHSTTS,
30KpeMa, 5K 3aKymiBiIs (ToBap); pe3yiabrar
B3a€MOJIIi MK ITOCTa4aJIbHUKOM 1 CIIOXKH-
BaveM; IIeBHA MiSUIBHICTE UM ii pe3ysIbTar;
00CITyroByBaHHS; pi3HOMaHITHI 3aX0/IH, SKi
3MIIACHIOIOTHCS UM TIPOTIOHYIOTHCS Y PI3HAX
chepax HamaHHS [EpXKABHUX Ta MYHIIH-
MaJbHHUX TOCIYT, SIK-TO: OXOPOHA 3/I0POB’,
OCBiTa, TpPOMajJCbhKa Oe€3MeKa, MOKEeKHA
OXOpOHa, coliajbHe 3a0e3MeueHHs, Mnpa-
LIEBJIANITYBaHHS, BiJIIMIOYMHOK, OIOJATKY-
BaHHA, cepa >KUTIOBO-KOMYHAIBHUX TO-
CIIyT, TPAHCTIOPTHE 00CITYTrOByBaHHS, chepa
(iHAHCOBHX Ta OPUIUYHHUX MOCTYT TOIIOC.
Tomy, mist misieil paBO3acTOCYBaHHS, 30-
KpeMa, y YaCTHHI TOBEJICHHs IpeIMeTa He-
3aKOHHOTO 30aradeHHs i TOCIyTaMH CITif
BBaXaTW TEBHY MiSUTbHICTh, HE MOB’S3aHY
31 CTBOpPEHHSIM peui abo ii BIOCKOHaJIeH-
HSIM, 110 Ma€ Ha METi MOsBY MEBHOTO OJara,
30aTHOTO 3a/JI0BOJILHUTH OKpeMi MoTpedu
Ta HAJJIEHOTO CIIO)KUBYOIO BAPTICTIO.

" P MaHbkeBu4, MaliHOBI npaBa Ta iHTepecu Aep)aBu i TepuTopianbHUX rpoMag: LMBINbHO-NPaBOBi acnekTn
(2017) 7 MidnpuemHuymeo, eocriodapcmeo i npaso 24. (20-25)

2 @ Piw, MaiiHoBi npaBa sik 06’€KTW 3acTaBHMX BIAHOCUH (MOPIBHSINbHI acnektun) (auc. ...

12.00.03 Knis, 2020) 11.

KaHg. opug. Hayk.

3 Mpo po3rnag 3BepHeHHs: Jluct [epxaBHoi dickanbHoi cnyx6u Ykpainu Big 09.03.2016 Ne 2458/[/99-99—-17—
02-03-14 <https://tax.gov.ua/baneryi/podatkovi-konsultatsii/konsultatsii-dlya-fizichnih-osib/print-67008.htm|>
narta 3BepHeHHs 16.03.2021.

4 1O OwnwikaHTiok, MOoHSATTS 11 03HaKM Nocnyrv sk NpeamMeTa rocrnogapcbko-npaBoBoro peryntoBaHHs (2020) 1 fOpu-
OuyHull gicHUK 285.

5 MNpo 3axucT npaB cnoxusadiB: 3akoH Ykpainu Big 12.05.1991 Ne 1023-XIl <https://zakon.rada.gov.ua/laws/
show/1023—12#Text> nata 3BepHeHHs 16.03.2021.

5 NN WepemeTbeBa Ta | Beua, KoHuenTyanbHi nigxoau, TMNWM Ta BUAW OEPXXaBHUX Nocnyr B €EBponencbkomy
Coto3i Ta B YkpaiHi: nopiBHsanbHWUIA aHani3 <http://academy.gov.ualej/ej12/ txts/10slaupa.pdf> nata 3BepHeHHs
16.03.2021.
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HemarepianbHi akTHBH, SIK MpeIMET
HE3aKOHHOI'O 30araueHHs, BH3HAYAIOTh-
Csl SIK IPaBO BJIACHOCTI Ha pe3yJbTaTd iH-
TEJIEKTYaJIbHOI JIISUTBHOCTI, y TOMY YHCIi
MIPOMUCIIOBOI  BJIACHOCTI, a TaKOX IHIII
aHAJIOTIYHI TIpaBa, BU3HAHI 00 €KTOM Ipa-
Ba BJIaCHOCTI (1HTENEKTyaIbHOT BIACHOCTI),
MPaBoO KOPUCTYBaHHS MailHOM Ta MaHOBH-
MU TIpaBaMU IUTaTHHUKA TTOIATKy B yCTaHOB-
JICHOMY 3aKOHOJIaBCTBOM TIOPSJIKY, ¥ TOMY
yucii HaOyTi B YCTAaHOBJICHOMY 3aKOHO-
JTABCTBOM TIOPSIKY TIpaBa KOPUCTYBaHHS
MIPUPOHUMH PECypcaMu, MaifHOM Ta Mai-
HOBUMHM mpaBamu'. HaBeJeHe BU3HAYCHHS
€ OlblIe PO3rOpHYTUM TMOPIBHSHO 13 HOro
3aKOHO/ABYMM TIAyMadeHHsIM. Binmosia-
HO Jio HOpM HalioHambHOTO  TIOJIOXKEH-
HA (cTaHmapTy) OyXraiaTepChbKoTo OOJiKY,
HEeMaTepiaIbHU aKTUB — HEMOHCETapHHMA
aKTHB, SKUH HE Mae MmarepiaabHOoi dhopMu
Ta MOKe OyTH imeHTndiKoBaHmiA®. V 3a3Ha-
YEeHOMY HOPMAaTHBHO-TIPAaBOBOMY aKTi Jie-
TaJi30BaHO, 10 J0 HUX BIIHOCSATHCA:

— IMpaBa KOPUCTYBAaHHS MPUPOIHUMHU
pecypcamu (IIpaBO KOPHCTYBaHHs Hajapa-
MH, IHIIHMH pecypcaMu IPUPOJHOTO cepe-
JIOBHIIIA, TEOJIOTTYHOKO Ta IHIIOK iH(OopMa-
€0 TIPO TMPUPOJTHE CEPEIOBUIIIE TOIIIO);

— TpaBa KOPHUCTYBaHHS MaiHOM (mpa-
BO KOPHCTYBaHHS 3€MEJIbHOIO JIISTHKOIO
BIJIITOBIHO JI0 3€MEJIBLHOI0 3aKOHO/IaBCTBA,
MpaBO KOPHCTYBaHHSA OydiBIIEIO, TIPaBO
Ha OpEHIY MPUMIIIEHB TOIIO);

— TIpaBa Ha KOMEpIIiiHI ITO3HAYCHHS
(TIpaBa Ha TOProOBEIBHI MapKH (3HAKU IS
TOBapiB 1 MOCIYT), KOMepIiiHi (pipMoBi)
HallMEHYBaHHS TOIIIO;

— mpaBa HAa O0’€KTH  MPOMHCIOBO]
BJAaCHOCTI (MpaBO Ha BUHAXOOH, KOPHCHI
MOJIEJIi, TPOMHCIIOBI 3pa3KH, COPTH POCIIHH,
MOPOAX TBapWH, KOMIIOHYBaHHS (Tomorpa-
¢ii) iHTEerpanbHUX MIKpPOCXEM, KOMEpLiiHi
TaEMHUI, y TOMy YHCII HOY-Xay, 3aXHCT
BiJl HETOOPOCOBICHOT KOHKYPEHIIIT TOIIO;

— aBTOpCbKE MPaBO Ta CyMiKHI 3 HUM
npasa (MpaBo Ha JiTepaTypHi, XyA0XKHi, My-
3WYHI TBOPHU, KOMIT FOTEPHI MMPOrpamH, Mpo-
rpamMH JUisl eJeKTPOHHO-O0UUCITIOBAILHUX
MaIllMH, KOMIIAIIT gaHux (0a3u JaHuX),
BUKOHaHHS, (hOHOTpamH, Bifieorpamu, Ie-
pemadi (mporpaMu) opraHizarliii MOBICHHS
TOLIO;

— IHOI HemarepiandbHI akTHBH (IIpa-
BO Ha MPOBAHKCHHS MisUTbHOCTI, BHKOPH-
CTaHHS EKOHOMIYHHX Ta IHINUX IPHBIIEIB
TOIIIO).

[Ipu upomy ciiz BpaxoByBarTH, IO PO-
SIITI — TJIATIXK, IO CIJIaYy€ThCSl KOPUCTY-
BayeM 00’€KTiB aBTOPCHKOTO Ipasa i (abo)
CYMDKHUX IIpaB Ha KOPUCTb OpraHizamiit
KOJIGKTUBHOTO  YIPABIiHHS, OTPUMaHUU
SIK BUHAropo/ia 3a BUKOPUCTaHHs a0o 3a Ha-
JaHHS TIpaBa Ha BUKOPUCTAaHHS 00’ €KTa
npaBa IHTEJIEKTYyalbHOI BJIACHOCTI®, HE Ha-
JIeKaTh JIO Kareropii HemarepiaibHi aKTH-
BU.

Hanpukinmi anamizy mpeamera He-
3aKOHHOTO 30araueHHs CIiJg HaroJocH-
TH, 110 BU3HAYCHHSI KPUITOBAIIOTH TaKUM
MPEIMETOM OOYMOBIIFOE TE€BHI CKIIQJIHOII
y IPaBO3acTOCYBaHHI. 3a3Ha4yeHe IOB’s3a-
HE 3 THUM, IO KPHIITOBAIIOTA, SIK KaTero-
pisi, HA TeNepilHid Yyac He 3HalIIa CBOTO
3aKpIIJICHHS. Y YAHHOMY 3aKOHOJABCTBI.
ToMy 1 BH3Ha4aTH i K €IEMEHT KpUMiHa-
JTICTUYHOT XapaKTePUCTUKU HE BUSBIISETH-
Cs1 MOKJIMBUM.

BucHoBku. OTxe, BU3HAUAIOUU MpEl-
MET HE3aKOHHOI'O 30aradeHHs, sIK eJIEeMEHT
KPUMIHATICTUYHOI XapaKTEPUCTHKH, JO-
I[ITPHO BPaxXOBYBaTH OCOOJIMBOCTI HOpMa-
TUBHO-TIPABOBOTO  3aKPiIJICHHS OCOOJIH-
BOCTEH KOXXHOTO 3 HHX, TaK 1 NPaKTHKY
NpaBO3acTOCYBaHHS, IO CKJIaJach Ha Te-
nepimHii yac B Yipaini. Came moeaHaHHs
IMX IBOX IJAXOMIB JO3BOJIMTEH HAJIEKHO 3a-
KPIIUTIOBAaTH JJOKA3H ITiJ] 4ac PO3CIiLyBaHHs
(akTiB HE3aKOHHOTO 30araueHHs 0c00010,

' T KpaitHuk, HenpaBomipHa Buroga sik npeaMeT KopynuiiHKX 3nounHiB B YkpaiHi (2014) 27 MNMumaHHs 6opombbu

3i 3noquHHicmro 192-201.

2 Npo 3aTBepaxeHHst HauioHanbHoro nonoxeHHs (ctaHgapTy) 6yxrantepcbkoro obniky: Hakas Minictepctsa di-
HaHciB Ykpainu Big 18.10.1999 Ne 242. <https://zakon.rada.gov.ua/laws/show/z0750-99#Text> nata 3BepHeHHs

16.03.2021.

3 MNopatkoBuii kogekc YkpaiHu: 3akoH Ykpainu Big 02.06.2010 Ne 2755-VI <https://zakon.rada.gov.ua/laws/

show/2755—-17> paTta 3BepHeHHs1 16.03.2021.
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YIIOBHOB)KEHOIO Ha BUKOHAHHS (YHKLIH THM Ha TeHepilliHiil yac € JOCUTh oOMexe-
JepkaBd ab0 MiICHEBOTO CaMOBpPSIyBaH-  HOIO, IO CTBOPIOE TMEBHI MEPEIIKOAM IS
Hsi. [Ipore, mpakTHka MpaBO3acTOCYBaHHS  (OPMYITIOBAHHS pEelICBAHTHHX BHCHOBKIB.
3a cT. 368° KpuMiHaimbHOTO KOJEKCY YKpa-
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THE SUBJECT OF UNLAWFUL GAIN, AS AN ELEMENT OF FORENSIC CHARACTERISTICS

Abstract. Today, illegal actions related to the acquisition of assets by a person authorized to
perform the functions of the state or local self-government, exceeding his legal income in the amount
established by law, are quite common in Ukrainian society. A significant role in the investigation of
a criminal offense is played by the correct understanding of its forensic characteristics, among the
elements of which the correct understanding of the subject of the offense is important.

The purpose of the article is to study the peculiarities of the subject of illegal enrichment, as
one of the elements of criminalistic characteristics.

The main results of the research were reflected in the detailed characteristics of individual values
that can act as acquired assets. It is emphasized that money, as a subject of illegal enrichment, can
be considered both in national and foreign currency. At the same time, the exclusive list of objects be-
longing to the specified definitions is defined in the branch legislation. It is emphasized that the legally
established concept of the definition of «property» for the purposes of recognizing it as a subject of il-
legal enrichment is somewhat limited, which makes it necessary to take into account the provisions of
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the United Nations Convention against Corruption, ratified by Ukraine, in which the specified concept
is more detailed. The legal unsettlement of the legal regime of such a subject of illegal enrichment as
cryptocurrency is emphasized. It is also stated that for the purposes of law enforcement in the part of
proving the subject of illegal enrichment under services, it is appropriate to consider a certain activity
not related to the creation of a thing or its improvement, which aims at the appearance of a certain
good, capable of satisfying certain needs and endowed with consumer value.

Defining the subject of illegal enrichment as an element of criminalistic characteristics, it is ad-
visable to take into account both the peculiarities of the normative and legal consolidation of the pe-
culiarities of each of them, as well as the law enforcement practice that has developed at the present
time in Ukraine. It is the combination of these two approaches that will make it possible to properly
consolidate evidence during the investigation of the facts of illegal enrichment by a person authorized
to perform the functions of the state or local self-government.

Key words: forensic characteristics, element of forensic characteristics, illegal enrichment, sub-
ject of illegal enrichment, corruption.
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