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JOKA3YBAHHA Y HUBIVIBHOMY ITPOLECI:
0O BUBHAYEHHSA CTPYKTYPHU TA 3MICTY

AHomauisi. OOHUM i3 OCHOBHUX 3acobig 3abe3rneyeHHs1 OCHOBOMOIOXHUX rpae i ceo600 MoOUHU
€ yueinbHUl rpouec sik 0OHa i3 eay3el rnpasa, a makox rpogecitiHa disnbHicmb cyddie, Homapi-
ycie, BUKOHasuie ma iHWUX yrnosHoB8axKeHUX ocib, sikum Oepxkasa Oeneaysasnia 8UKOHaHHS 3a80aHb
3 pearni3auii, OXOPOHU, 3axucmy ma 8i0OHO8MeHHS rpas, ceobod Yu iHmepecie ocib y cgepi yusins-
HO20 cyOo4UHCMaa.

UK Ykpaivu y nasi 5 «/Jokasu i Qoka3ysaHHsI» peanamMeHmye, Wo KOoXHa CmopoHa rnosuHHa
dosecmu mi o6cmasuHu, Ha sIKi 80Ha rocunaemscs K Ha nidcmasy c8oix sumoe abo 3arnepedyeHs,
Kpim surnadkis, scmaHoeneHux yum Kodekcom (4. 1 cm. 81). [pome y YUHHOMY UU8INTbHOMY rpouye-
cyarnbHOMy 3aKkoHodascmei 8i0CymHi nonoxeHHs, siki 6 eusHavanu 3micm doKa3yeaHHs.

Memoto yiei nybnikauii € asmopcbka po3pobka cmpykmypu ma 3micmy 0oKa3ye8aHHs y Uueirs-
HOMY rpoueci Ha OCHO8I aHarisy pi3HUX OOKMPUHanbHUX idxodige 00 iX PO3yMIHHSI y YusirbHOMY
rpouyeci i3 3acmocyg8aHHSIM OPIBHSINIbHO20 aHari3y po3yMIiHHSI CmpyKmypu ma 3micmy 0oKa3yeaHHs
8 IHWUX 2ary3sX npaeoesoi HayKu.

[HokasysaHHs1 € popmaribHOK ridcucmemoro 008e0eHHS, WO 3yMOBIIHOE 3anexXHICmb npedmema
Ooka3syeaHHs1 8i0 npedmema 0osedeHHs1 Orisi O0Cs2HEHHST HaUbinbw Crpusimiaueo20 pesyrnbmamy
po3en1sdy yueinbHOI cripasu, 84UHEHHST HomapialbHO20, BUKOHaB4Y020 rpoeadxeHHs1 Orisi ocib, siKi
bepymsb y HUx ydacmb. ToX i ix OCHO8HI 8iOMIHHOCMI nonsizamuMymsb y xapakmepi Oil, Ha sKi crips-
moeaHa OisinbHicmb iX y4acHukig. Tobmo, npedmem Ooka3ysaHHs i mpedmem 008e0eHHs Cr1ig8iOHO-
cambcs sk YyacmuHa i yine. Ceoero yepzoro, npedmemom 0oKa3y8aHHs 8 UUBINliCmuUYHOMY rpoueci €
CYKYMHicmb opuduYHUX 06CmaguH, 3 IKUMU 3aKOH 108 ’13y€ BUHUKHEHHST MamepianbHUX i npouecy-
arnbHUX npas ma 0608’s3Kie, a maKkox rnpouecyasnbHUX npas ma 0608 ’s3kig w000 ix dokasysaHHs, sKi
ymeopoomb YMOBHY cucmeMy 8 KOXHIU KOHKpemHil cripasi U 3ymoerntormpe HeobxioOHicmb eubopy
OoKasie Ha ridmeepO)eHHs iX ICHy8aHHS YU CrIPOCMY8aHHS.

Yci akmu, SKi nputiMatome yrogHosaxeHi cy6’ekmu 3 po32isidy YuesinbHOI cripasu, 84UHEHHS HO-
mapianibHO20, BUKOHa84Y020 posadxeHb y Mexax HadaHux iM nosHosaxkeHb, ba3ytombcs He nuwe
Ha ix 8HYmMPpIiWHbOMY MepeKoHaHHi, a U Marmpe 8i0nogidamu 6cmaHO8MeHUM YUHHUM UUBITbHUM
npouecyanbHUuM, HomapianbHUM MpoyecyanbHUM ma 8UKOHagYyUM [poyecyanbHUM 3aKoH00as-
cmeom sumozam, sKi ¢r1id po3nodinamu 3a mpboMa KpumepisiMu. HopMamugHUM, ¢hopmMartizoeaHuM
i po3ymosum.

3pobrieHo 8UCHOBOK, W0 AOUINbHO Y UUBINTbHOMY rpoyecyarbHOMY 3aKkoHoOascmei ma rnpakmu-
ui BuKopucmosysamu mepmiH «0oKa3ysaHHs», nid AKuUM Crlid po3ymimu ompumaHHsi okasie cmo-
poHamu ma cyOoM, a maKoX 8UKOpUCMaHHS ix y 0oka3ysaHHi ¢hakmie ma obcmaguH. 3micm Ooka-
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3ysaHHs1 OouinbHO susHadumu U y YuHHomy LMK YkpaiHu y [naei 5 «[okasu i dokadyeaHHs», Wo
cripussmume nid8UWEHHI0 echekKmuBHOCMI UUBINTIbHO20 NpouecyasibHO20 OOKa3y8aHHS.
Knrovoei cnoea: dokasu, dokasysaHHs, YusinibHUl Mpoyec, YusinibHe rnpoyecyasnbHe 3aKOHO-

0ascmeo.

0CTAaHOBKA MPo0daeMu. Y TBEp-

JOKCHHS Ta 3a0e3IeUeHHS OC-

HOBOTIOJIOXKHUX TIpaB i cBOOO
JIIOIMHU € TOJIOBHUM OOOB’SI3KOM YKpaiHU
SIK IEMOKPATHYHOI, COIiaJdbHOI, IMPaBOBOI
nepxkaBu. Ll KOHCTHTYIIHHI TTOIOKEHHS
(crarti 1, 3 Koncruryuii Ykpainu) notpe-
OyIOTh BTIJICHHSI B JKUTTSI IIUIIXOM YIOCKO-
HAJICHHS pPI3HUX Tally3edl 3aKOHOJIABCTBA
Ha MicTaBi HAyKOBO-OOTPYHTOBAHUX IPO-
MO3UIlIl BYCHUX Ta MPAKTHUKIB, a TaKOXK
MPaBO3aCTOCOBHOT  JAisuIbHOCTI.  OqHUM
13 OCHOBHHUX 3ac00iB 3a0e3leueHHs OCHO-
BOIIOJIOKHHUX ITPaB 1 CBOOOJ JIFOJUHHM € 11~
BUIBHHI TIPOTIEC SIK OJHA 13 Tay3eil mpasa,
a Takox mpodeciiiHa MisITEHICTE CYIIIB,
HOTapiyciB, BUKOHABIIIB Ta iHIINX YIIOBHO-
BaXCHHUX OCi0, SAKMM JepkaBa Jeyerypaja
BHUKOHAHHS 3aBJIaHb 3 peaizallii, OXOpOHH,
3aXUCTy Ta BiTHOBJICHHS TpaB, CBOOO UM
iHTepeciB 0ci0 y cdepi IMUBLIEHOTO CYIIO-
yuHCTBa. Hapi’KHUM KaMeHeM IUBLIBHO-
IO CYIIOYMHCTBA € JOKa3yBaHHS, IO SIBIISE
COOOK TEHTPAJIbHHUI THCTUTYT IMBLILHO-
ro TPOIECYaIbHOTO TpaBa, SIKUU BijOu-
Bae (QyHIAMEHTAIbHI OCOOIMBOCTI HAIliO-
HaJbHOI MOJIENI IMBUILHOTO CYJIOYMHCTBA
1 SIKWiA, TI0 CyTi, MPOHU3Y€ BCi iHIII HOro
IHCTUTYTH Ta BILUIMBA€E HA TX PO3BHUTOK 1 3a-
CTOCYBaHHS Ha MPAKTHIII.

MonepHizallis CyJ4acHOTO ITHBLTHHOTO
MIPOIIeCYaTbHOTO KOACKCY YKpaiHu Ta iH-
CTUTYTy AOKa3yBaHHSA, 30KpeMa, PO IO
CBITYUTH YHMCEJIbHI 3MIHH 1 JOIOBHEHHS,
SIKI MArOTh MICIIE OCTaHHIM YacoM, 3ilic-
HIOETBCS BiJIIIOBITHO JIO IOTPEO MPaKTHKH,
HEOOX1IHOCTI 30JMKEHHS €JIEMEHTIB KOH-
THHEHTAJILHOI Ta aHIJI0-CAKCOHCHLKOI CHC-
TEM MpaBa, i, K HACNIJIOK, IHTEpHAI[IOHA-

Ji3anii HalioOHAJIBHUX CHUCTEM IUBLIHHOTO
CYIOYMHCTBA Ta HEOOXITHOCTI peamizarii
JOKTPUHAIBHUX HANpaIiOBaHb BIiTYM3HS-
HUX MTPABHHKIB.

AHaJli3 OCTaHHIX AOCHiIXKeHb Ta Iy-
ouaikamniii. [IpoOeMHIM MUTAaHHAM JTOKA3Yy-
BaHHS y LMBUIBHOMY IPOLECI MPUCBSITUIN
cBOi HaykoBi po3poOku B.Jl. Anapiiimo,
C.C. buukosa, O.0. I'padoscbka, K.B. I'y-
capoB, T.II 3aBopotbko, O.C. 3axapona,
H.O. Kipeesa, B. B. Komapos, A. B. Koctpy-
6a, B. A. Kpoiirop, M.II. Kypuno, T. M. Ky-
uep, .M. Jlycnenuk,  P.JI. JIsmenxo,
A.JL Iackap, HO./I. Ilputnka, €.TI. Ilym-
kap, O.4l. Porau, T.B.Pyma, IO.IO. Ps6-
yenko, B.I. Teprummikos, I.I1. Tumdenxo,
O.C. Tkauayk, C.S. Dypca, O.€. Xapwuro-
ros, T., M. 1. lredan, M. M. SlcuHok Ta iH.

3a ocraHHI poku OyJ0 IMiATOTOBIECHO
YOTUPH JUCEPTAIiTHIX POOOTH Ha 3/100yT-
TSI HAYKOBOTO CTYIEHS JOKTOpa FOPHIHY-
Hux Hayk — B.JI. Anapiiinso (2014 p.)',
T.M. Kyuep (2016 p.)*>, O.0O. I'paboBcbka
(2019 p.)*, A.C. lIredan (2020 p.)*, — npu-
CBSIYCHI OCOOIMBOCTSIM JIOKA3yBaHHS Y IU-
BUTBHOMY Cymo4uuHCTBI. [IpoTe y KOKHIM
13 IUX POOIT BUCBITIIOIOTHCS Pi3HI TOKTPH-
HaJBHI IIXOIH IO PO3YMIHHS JOKa3yBaH-
HS y IMBUIBHOMY HPOLECI, 10 HEraTHBHO
BIUTMBA€ Ha €IHICTH IPABO3aCTOCOBHOI
HPaKTUKH.

Metoro wiei myOmikauii € aBTOpcbKa
po3po0Ka CTPYKTYpH Ta 3MICTy AOKa3yBaH-
HS Yy UMBUIBHOMY IIpOIECi Ha OCHOBI aHa-
J3y Pi3HUX JOKTPUHAIBHUX MIAXOMIB JI0 iX
PO3YMiHHS Y IMBIIBHOMY ITPOIIECi i3 3acTo-
CYBaHHSM TMOPIBHUIBHOTO aHaNi3y po3y-
MIiHHS CTPYKTYpH Ta 3MICTy JOKa3yBaHH:I
B IHIIIUX TaTy35X MPaBOBOT HAYKH.

"B [ AHapinubo, TeopeTuyHi 3acagun AokadyBaHHS B LMBINbHOMY CyAOYMHCTBI YKpaiHW. AuC...A-pa opua. Hayk.
12.00.03 (2014) Kwis, 488

2T M Kyyep, Teopisi foBeAeHHS y LUBINICTUMHOMY NpoLeci. Auc. ... A-pa opud. Hayk. 12.00.03 (2016) Kuis 510
3 O O lpaboscbka, TeopeTuko-npaBoBi NpobremMy AoKa3yBaHHS Yy LMBINbHOMY npoueci YkpaiHu. guc... g-pa
topua.Hayk. 12.00.03 (2018) Kuis, 563

4 A C lWtedaH, MexaHiam gokasyBaHHS y LIMBINbHOMY CYyAOYMHCTBI. AuC...A-pa opug. Hayk 12.00.03 (2020) Kunis
470
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BMHOIPAJOBA A. 1.

Bukiaax ocHoBHOro Mmarepiamy o-
CJTiXKeHHsI Ta {Oro OCHOBHi pe3yJibTa-
Ti. [lepiioyeproBo ciiji 3BEPHYTH yBary
Ha te, mo unHHMA LIIK Ykpainu He pos-
KpHUBA€ 3MICT JIOKa3yBaHHs, 5K 1Ie, HAIpH-
xian 3pobnero y 4. 2 ct. 91 KIIK Ykpainm,
sIKa BCTAHOBITIOE, III0 TOKa3yBaHHS TOJISITAE
y 30mpaHHi, TTEpPEeBIpIli Ta OIIHII TOKa3iB
3 METOI0 BCTAHOBJICHHsSI 0OCTaBHH, 1[0 Ma-
FOTh 3HAYEHHS I KPUMIHAJIBFHOTO MPOBa-
JOKEHHSI.

HITIK VYkpainm y ImaBi 5 «/lokasu
1 JIOKa3yBaHHS» pEIIAMEHTYE, M0 KOXKHA
CTOpOHA TIOBWMHHA JOBECTH Ti 0OOCTaBH-
HU, Ha SIKi BOHA MOCWIAETHCA SK HA IiJI-
CTaBy CBOiX BHMOTI' a00 3amepedeHb, KpiM
BHIIAJIKiB, BCTaHOBJICHUX [UM Kopekcom
(4. 1 ct. 81). [IpoTe y ynHHOMY IIUBITBHOMY
MPOLIECYaabHOMY 3aKOHOJABCTBI BIACYTHI
MMOJIOKEHHsI, Ki O BM3HAYaIM 3MICT JOKa-
3yBaHHS.

YV HIIK mono qoka3yBaHHS BAKHUBAIOTh-
cs pi3HI TepMiHH, 30Kpema, y 4. 1 cT. 57
IIIK Ykpainu 3a3Ha4a€ThCs, 1110 «CYJ BCTa-
HOBITIOE ...00CTaBHHMU...»; 4. 1 cT. 60 LIITK
VYkpaiHu — «...CTopoHa 3000B’si3aHa JIOBe-
CTH Ti 00CTaBUHU CIIpaBH...»; 4. 3 cT. 60
HIIK VYkpainn — «J10Ka3yBaHHIO ITiJIsra-
I0Th OOCTaBUHH...». Taki TepMiHM HEOA-
HO3HAYHO CHPUHMAIOTHCS Ta TIyMadaThCsl
MIpaBHUKAMH.

B ykpaiHChKili JOKTpPHHI LHBIIBHO-
ro TPOIECyalIbHOTO JOKAa30BOTO IpaBa
OUIBIIICT JOCTKeHb y cdepl ToKa3o-
BOT JisUTBHOCTI OOMEXYHOTBCS TOHSTTSIM
«JIOKa3yBaHHM», IO € KOMIUJIEKCOM il
[0 OTNEPYBaHHIO 3 JOKa3aMH, IO 3BICHO
3aKOHO/aBY0 OOYMOBIIEHO, aJlK€ 3a3Hade-
HUH TEpMiH MIMPOKO BHUKOPHUCTOBYETHCS

y HUBiIbHOMY mporeci (crarti 58-61, m. 6
g, 2 cr. 119, 4. 1 ct. 179 HIIK Ykpaiuwu).

VY wid JTOKTPUHI aHaTI3yeThCS MPaBO-
Ba IMPUPONA, 3MICT JOKa3yBaHHS Ta HOro
CTpyKTypHi enemenTu'. BomHouac cepen
MPUXWIBHUKIB 1i€i JOKTPUHUA € TUCKYCii
IIOJI0 CTPYKTYPH JOKa3yBaHHS Y IIUBUIHLHO-
My mporieci. OmHa rpyra BUSHUX po3IyIsaac
JIOKa3yBaHHS BHKIIIOYHO SIK Mi3HABAJILHY
JSUTBHICTB, MPOLIECYaAbHY MisUTbHICTE® UM
JoriuHy misuibHicTB®. [HIIA Tpyma po3mis-
Jla€ JI0Ka3yBaHHS SIK KOMIUIEKCHE MOHSTTS,
sIKe BKJIFOYA€E B ceOe Mi3HABAIBHY 1 pO3yMO-
BY JisUTBHICTB Cy0’€KTIB OKa3yBaHHs®, a00
npolecyaigbHy 1 JOTTYHY AisUIBHICTH Cymy
Ta 0ci0, siKi OepyTh yyacTh y crpasi’.

JlokazyBaHHIM Yy HOTapiaJbHOMY IpO-
1[eci PO3yMIIOTh AK PErTaMEeHTOBAaHY B TIE€B-
HOMY TIOPSIKY TIPOIECYallbHY MisUTEHICTD
HOTapiyca Ta 0ci0, ki 6epyTh y4acTh y HO-
TapiaJlbHOMY TIPOBAPKEHHI, MO0 30MpaH-
Hsl, TOJaHHs, BUTpeOyBaHHS Ta 3abe3re-
YeHHs 0Ka3iB’.

VY BUKOHABYOMY IIpOIIECi JOKa3yBaHHS
PO3YMIIOTh SIK PEIIAMEHTOBaHY B MIEBHOMY
HOPSIIKY MPOLECYyallbHy AisUTbHICTh BUKO-
HaBIIS Ta 0OCi0, siKi OepyTh y4acTh y BHUKO-
HAaBYOMY MPOBAPKEHHI, MIOAO MOAAHHS,
30upaHHs1, BUTPEOYBaHHS Ta 3a0€3MECUCHHS
Jokasis®.

OxkpeMi i3 TTpaBHUKH BBa)KAIOTH 3a HE-
00XiTHe PO3MIMPUTH TEPMIHOJIOTIYHY 0a3zy
MpoIIeCy JTOKAa3yBaHHS IIIISIXOM PO3MEK-
YBaHHS MMOHATh «JI0KA3yBaHHS» Ta «JIOBE-
JCHHS». 30Kpema, MiJl «JI0Ka3yBaHHSIMY,
Ha IYMKY BUEHHX, CJIi/I PO3YyMIiTH perjiaMeH-
TOBaHY B MIEBHOMY HOPSJIKY ITPOLECYyaTbHY
OiSUTbHICTD 31 30MpaHHs, BHUTpeOyBaHHS
(m1st amBOKATIB 1 MPOKYpPOpiB) 1 HamaHHS

' B TepTuLwwHikoB, [loka3n sik IHCTPYMEHT Cy40BOro AokadyBaHHs y LmuBinbHoMy npoueci 10 (2011) lpaso YkpaiHu
77-88; M W LLitecbaH, LinsinsHuin npouec (2001) K.: KOpiHkom IHTep, 696; T M Kyuep, TeopeTuyHi ocHOBM NpoLiecy
[oKa3syBaHHs y LMBINbHOMY CcyaouMHCTBI Ykpainu 2 (2012) Yaconuc Kuiscbkozo yHisepcumemy npasa 167—170
2B | TepTuwHikoB, LinBinsHMiA npouec Ykpainu: Hayk.-npakT. nocib. (2015) X.: FOpanr, 134

3 B B Komapos, B B bapaHkoBa, HotapiaT B YkpaiHi: niapy4Huk (2011) X.: lNMpaBo, 96

4 1 A TatapoB, MeTtogunyeckve n MeTofonornyeckme Npobnembl AokasblBaHUsS 0O6CTOATENbCTB NPECTYNNEHUs:
aBToped. AuC. ...kaHAa. ropugd. Hayk (2006) Poctos H/[, 8, 13

5 M W Wtedan, LinsinbHuit npouec (1997) K.: IH HOpe, 268

5 J1 M 3BsaruHuesa, M A lMnioxuHa, M B PelweTtHukoBa, [loka3biBaHue B cyaebHOM NpakTuke no rpaxaaHCbKUm
nenam: yyeb.-npakt. nocobue (2000) M.: HOPMA 3

" Teopiss HOTapianbHOro NpoLecy: HayK.-npakT. noci6. 3a 3ar. pea. C A ®ypcu (2012) K.: Anepta 233

8 B TepTuLwHiKoB, [lokasu sik iHCTPYMEHT Cy[,0BOro AokasyBaHHS y umBinbHomy npoueci 10 (2011) lpaso YkpaiHu
78.; C A dypca, PopmyBaHHS JOKTPYHM NMPO BUKOHABYMIA NPOLIEC Ta iIHCTUTYT AoKasiB B YkpaiHi [Tpobriemu meopii
i MpakmMuKu 8UKOHaHHS piweHb cydie ma iHwux opaaHis: 36. HayK. Mpaub (2012) 17-29.
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Cylly JIOKa3iB cy0’€KTaMu, 110 3a IUBLIb-
HUM  TIPOLIECYalbHUM  3aKOHOAABCTBOM
MAaloTh MPaBO HA/laBaTH JOKa3u B KOHKPET-
Hill cripaBi Ha Pi3HUX CTaisAX ii PO3MISY.
VY Toif yac Sk «IOBEICHHs» OyIe CKIaIaTH-
csl 13 Mpolecy JOKa3yBaHHS Ta PO3yMOBOI
1 TIporiecyanbHOi TisSUTBHOCTI, CIIPSIMOBAHO1
Ha (GOpMYBaHHS Y CYIli IEPEKOHAHHS B J10-
CTOBIPHOCTI FOPHINIHUX OOCTaBUH CIIPaBU
1 Ha il miacTaBi OOIPYHTOBAHOCTI BUMOT
croponu'. TakuM YHHOM, SIK 3a3HAYAIOTh
JNOCTITHUKH, <«JIOBEACHHS» € I[IHPIIUM
MOHATTAM, SIKE BKIJIIOYAE y cebe «IoKazy-
BaHHs», J¢ OCTAaHHE OXOILIIOE COO0I0 30H-
paHHs1, BUTpeOyBaHHS Ta HAaaHHS 0 CYAY
JIOKa3iB, a BCI iHIII JIii, «CIIPsIMOBaHI Ha 3a-
Oe3redeHHs! CIIPUSTIMBOTO JJIsi CTOPOHH Pi-
LICHHS CYJLy, CJIiJ BBOXKATH «IOBEICHHIM» .
et miaxix mATPpUMYIOTE 1HII BITIU3HSHI
HayKOBIIi®.

30kpema, aBTOpKa BBaXkae, 10 JOKa3y-
BaHHS € (hOPMAIBHOIO ITiICHCTEMOIO JIOBE-
JICHHSI, 1110 3yMOBJIIOE 3aJICKHICTh IIpeIMe-
Ta JOKa3yBaHHS BiJl MpeaMeTa OBEICHHS
JUIsl TOCSITHEHHSI HalOUIbIL CHIPUATIMBOTO
pe3yibTaTy po3nIsAy LHMBUIBHOI CHpaBH,
BUMHEHHSI HOTapiajJbHOTO, BHKOHABUOTO
MPOBALKEHHS JUIsl 0Ci0, siKi OepyTh Y HHUX
ydacTh. TOXK 1 IX OCHOBHI BIJIMIHHOCTI I10-
JSTaTUMYTh Y XapakTepi Jil, Ha sKi crpsi-
MOBaHa MiSUTbHICTH iX ydacHHKiB. ToOTo,
npeaMeT JO0Ka3yBaHHS 1 TpeIMeT JIoBe-
JICHHS CIIBBIIHOCSTHCS SIK YaCTHHA 1 LiIe.
CBo€r0 4eproro, MpeaMeToM JIOKa3yBaHHS
B IMBUTICTHYHOMY TIPOIIECi € CYKYITHICTB
IOPUIMYHUX OOCTaBHH, 3 SKHMH 3aKOH
ITOB’sI3y€ BHHUKHEHHS MaTepiajJbHUX 1 IPO-
LeCyaqbHUX TpaB Ta 00OB’SI3KIB, a TAKOXK
MpolecyaJbHUX MpaB Ta 000B’S3KIB IIOAO
iX JOKa3zyBaHHS, SIKi YTBOPIOIOTH YMOBHY
cCHUCTEMY B KOXHIM KOHKpETHiM chpasi i
3YMOBJIFOIOTh HEOOXIiJTHICTH BHOOPY JIO-
Ka3iB Ha MiITBEP/KCHHS iX iCHYBaHHS YU
crpocTyBaHHs. Take 3arajibHe MOJOKECHHS

3YMOBIIIO€ HEOOXiIHICTh BU3HAYCHHS Ipa-
BUJI II0JI0 KOMIIETEHIIIT 3 BU3HAYCHHS TIPS/~
MeTa JIOKa3yBaHHS, 3aJyueHHS JIOKa3iB
y MEXax CKJIaJIOBUX HUBLIICTUYHOIO IPO-
1[eCy 3TiHO 3 MpaBUIIAMU BiJMOBIJIHOCTI,
JIOTTYCTUMOCTI, 3a0€3MeUYCHHS Ta MOJaHHS
cy0’eKkTaMu OKa3yBaHHS y TIOPSIIKY, BCTa-
HOBJICHOMY YMHHHMM HOTapiaJIlbHUM TIPO-
1eCyaJbHUM, IUBUIBHUM TPOLECYaTbHUM,
BUKOHABYMM IIPOIECYaThbHIM 3aKOHOIAB-
CTBOM, HOTapiycy, Cy/ly, BAKOHABIIEBI 3 ypa-
XyBaHHSIM IIO3UIlT 1HIIOI CTOPOHM TOIIO.
[IpenMeTom ke ITOBEIEHHS € HE TUIBKH
MIPEIMET JOKa3yBaHHS, a i CyKYITHICTh YCiX
MPOIECYalbHUX JIii, aKTiB, J0Ka3iB, HABITh
MOBE/IiHKa Ta CJI0Ba 0Ci0, sIKi OepyTh y4acTh
y TpoUEci, MOXYTh CTaTh HEpPeryMOBOIO
JUTSL TIOJTAJIBITMX BUCHOBKIB, KOJIU CYyO’€KT
JIOBEJICHHSI BBaXka€ 3a HEOOXiHE HaJaTh
npaBoBy KBasi(iKalito NMEBHUM SIBUILAM,
30KpeMa MO0 YMEepPemKEeHOCTI Cyaai, Cy-
TIEPEYHOCTI B MMOKA3aHHIX CBIJIKIB Ta TOBO-
IIiB, Ha TACTaBI SKUX CTOPOHA OOTPYHTOBYE
HasSBHICTH UM BiJICYyTHICTh OOCTaBUH TOIIIO.

Jloriuna cTpykTypa noBeneHHs (Te3H,
apryMeHTH Ta JEMOHCTpAIlis) i, BiAMOBIA-
HO, CTPYKTypa HOTO CIIPOCTYBaHHS MOXKeE
MiIAraTd  TMPaKTUYHOMY 3aCTOCYBaHHIO,
ajie 3 IEBHUMH MPOIECyaIbHUMH OCOOIH-
BoCTsiIMH. CyTHICTIO CTPYKTYPH JOBEICH-
HSl € MPEJICTABJICHHS BCiX HOT0 CKJIaJ0BUX
nepen cy0’ekTaMH IIMBUIBHOI CIpaBH, HO-
TapiaJIbHOTO, BUKOHABYOTO MPOBAKCHHSI
3 MIEBHUM aKIEHTOM Ha Ty 0co0y, sika Mpu-
HMaTMe OCTaTovHe PIllIeHHsT PO 3aJ0-
BOJICHHSI BUMOT YM 3alepeucHb, BUNHCHHS
nii abo mpo BiAMOBY B ii BunHeHHI. JloCHUTH
JacTO CKJIAIHO BU3HAYUTH MIHCHI HaMipHu
CTOpIH, SKIIO HE aHaJi3yBaTH iX il B Cy-
KyITHOCTI 1 He BU3HAYaTH HANpsIMH HTEpe-
CiB, OCKUTBKHU caM IPOIIEC JOBEACHHS MOXKE
CIUpaTHCA Ha CTpaTeriuHi 3aBJaHHSA 1 Tak-
TUYHI po3paxyHKu. KirtodoBi 3acamm Takux
HAaIpsIMiB CKIIaIal0Th CTPATETi 0, i IIOPsII-

' C A dypca, T B Lopa, [Jokasm i fokadyBaHHS Y UMBINbHOMY npoLieci: HaykoBo-npakTuyHmi nocibHuk. (2005) K,

21

2C A dypca, T B Llopa, [lokasu i fokasyBaHHS y LMBiNbHOMY npoueci: HaykoBo-npakTnyHuid nocibHuk. (2005) K,

14

3 T M Kyyep, [Jokasun, ookadyBaHHA Ta AOBEAEHHS Y UMBINICTUMHOMY npoueci YkpaiHu: moHorpadis (2015) K.:
BupaBeup MosgHuwes €.B 448; T M Kyuyep, Teopist 4OBEAEHHS Yy LMBINICTUYHOMY NpoLeci. aBToped. AucepTauii
Ha 3000yTTs HayKOBOIO CTYMEeHst AoKTopa pUANYHUX Hayk (2017) Kuis 2017 44.
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KOBaHY OCHOBHill MeTi, a TAKTUYHI 3aBJaH-
HSl MOXYTb CIHpaTHCS Ha JIOCATHEHHS
MEBHUX I[IJICH, 110 JUKTYE Pi3HI BUJIU JIOBE-
JICHHSI, SIK T1ATBEPKEHHSI BUPOOIICHOT TaK-
THYHOI abo crpareriunoi mosumii. JJocuts
4acTo CHPOCTYBAaHHS OPIEHTOBaHE Ha YCy-
HEHHS TaKTUYHHX YCIIXiB MPOIECYaTbHOTO
CYHNPOTHUBHMKA, TOMY TaKUH CyIpPOTHUB Ha-
OMKy€ TOCSATHEHHS IIEBHOI METH.
Kpurepiit moBemeHOCTI IpaBOBOI IMO3H-
1ii ocobamu, siKi OEpyTh y4acTh y IUBLIb-
Hill crpaBi, HOTapiaTbHOMY, BUKOHABUYOMY
MIPOBAUKEHH] Oe3MocepeiHbO OB’ sI3aHUI
13 CYTHICTIO KpHUTEPil0 BMOTHBOBAHOCTI,
SKHH Yy MeKaX CKJIQZOBUX IMBUIICTUYHOTO
nporiecy Oyje BioOpaxaTuch y MOTHBAX,
SIKI yIIOBHOBaXKeH1 Cy0’ekTH (HOTapiycw,
cynai (cyd), BUKOHaBIl) HaBeAyTh Ha 00-
IPYHTYBaHHS MPUUHATTS CBOiX aKTiB, BUH-
HEHHS IOPUINYHO 3HAYUMUX JIii. YCi aKTH,
SKI TPUHAMAIOTh YIOBHOBa)KeHi cy0’€KTH
3 PO3DNISAY IMBIIBHOT CHpPaBH, BUMHCHHS
HOTapiaJbHOIO, BUKOHABUOIO IIPOBAKEHb
y MeXax HaJaHUX iM ITIOBHOBa)KeHb, 0azy-
IOThCSI HE JIMILE Ha X BHYTPILIHbOMY I€pe-
KOHAaHHI, a i MAFOTh B1IIIOB11aTH BCTAHOBJIE-
HUM YMHHHAM LUBUIBHUM IPOLECYaIbHUM,
HOTapiaJbHUM MPOLECYaIbHUM Ta BHKO-
HaBYUM IIPOLECYaTbHUM 3aKOHOAABCTBOM
BHUMOTaM, SIKi CJiJl pO3MOIUIATH 3a TPbOMa
KpUTEPIsIMUA: HOPMaTUBHUM, (opmaizo-
BaHUM 1 PO3yMOBHM. 30Kpema, MijJ BHY-
TPIIIHIM TIEPEKOHAHHSIM YIOBHOBAKCHOTO
JICPXKABOI0 CY0’€KTa B MEXaxX CKIIAIO0BUX
HUBIUTICTHYHOTO TPOIIECY CJIijl BBAYKaTU BU-
pakeHe y BCTaHOBJICHIN IIMBLIBHUM IIPOIIe-
CyaJIbHUM, HOTapiallbHUM TPOIECYaTbHUM
Ta BHUKOHaBUMM IIPOLECYAJbHUM 3aKOHO-
aBCTBOM (opMi CTaBJICHHS HOTapiyca,
cynni (cymy), BUKOHAaBIS IO DPE3YJbTATiB
PO3IIsiy UUBUIBHOI CIIPaBU, HOTapialbHO-
ro, BUKOHABUOIO MPOBAHKEHHs a00 X OK-
pPEMUX YaCTHH Ha ITiJICTaBi OLIHKH JTOKAa3iB,
00CTaBUH CIIpaBH, MPOBAHKEHb 1 JOBOJIB
oci0, siki Opayin y HUX y4yacTb, IOAO iX BiJ-

MOBITHOCTI 00OpaHili Mo3uIlii y crpasi abo
HEBIMOBIHOCTI ocTaHHIA. HopmaTupHwmii
KPUTEPId MICTUTh BHUMOTH INOJO 3aKOH-
HOCTI aKTiB, SIKi NPUIMAIOTh CyaW, CyAI,
HOTapiyCH, BUKOHABII, & CAaME BOHH MarOTh
BIJIMTOBIATH 5K MaTepiaJbHUM, TaK 1 Mpo-
LECyaabHUM ITOJIOKCHHSIM, IO PETYIIo-
FOTH BIAIMOBIHI MMPaBOBITHOCHHU. BuMorn
o710 OOTPYHTOBAHOCTI TAaKOTO akTa 0e3-
MOCEPEIHBO TIOB’SI3aHi 3 HaJeKHUMH, JI0-
MIyCTUMHUMH, JOCTOBIPHUMH 1 JOCTaTHIMH
PENATUBHUMH JTOKa3aMH JUIS ITiITBEP/KEH-
HS1 HASIBHOCTI 200 BiJICYTHOCTI FOPUIMYHUX
00CTaBMH LMBIIBHOI CHpaBH, HOTapialib-
HOTO Ta BUKOHABYOTO MPOBa/KEHHS. Po3y-
MOBHI KpPUTEpid BKIIOYAE B ceOe BUMOTH
1010 BMOTUBOBAHOCTI aKTiB, sIKi Tpuiima-
I0Th BIJINOBIJHI YMOBHOBaXXEHI CyO’€KTH
(cyn, cymst, HoTapiyc, Iep>KaBHUH, IPUBAT-
HUI BUKOHABEIH)' .

VY Toit xe gac O.O. I'paboBchka, mojIi-
JSAI0YM TYMKY, M0 Y UUBIUIHHO-TIPOIIECY-
AITBHOMY JIOKa3yBaHHI CIiJ{ BUIUISATH TaKi
TEPMIHU SIK JIOKa3yBaHHS Ta JIOBEICHHS,
BBXKAE, IO PO3MEKOBYBATHU J[OKa3yBaH-
Hs 1 JIOBEICHHsT HE0OXiqHO 3a (OopMOrO iX
BUpaxeHHs. Jloka3yBaHHs, Ha I MOV,
TIOB’sI3aHE 3 HAIOBHEHHSIM I[UBLIBHOT CIIpa-
BU JIOKa3aMH y criocoOu, epedadeHi 3aKo-
HOM, JTOBEJICHHSI %K 3/IcO1IbIIIOTO CIPSIMOBA-
HE Ha MePEKOHAHHsI CYly Y TOMY, 110 HaJlaHi
JIOKA3! MATBEPIHKYIOTh 200 CIIPOCTOBYIOTh
(hakTH 9M OOCTaBWHU, TIPO SIKI CTBEPIKY-
eThcsl. JloBemeHHsT € Cy0 €KTHBHOIO OIIiH-
KOIO Ta BHPKEHHSAM iH(pOpMAITi 3 Pi3HUX
TIO3UIIiH, 1 He JIUIIe 3 ypaXyBaHHIM KpUTe-
PpiiB, BCTAHOBJIEHUX 3aKOHOM?,

TepMiHM «IOBEICHHM» 1 «IOKa3yBaH-
Hs», Ha HAlIl TIOTJIsI]I, € CHHOHIMAaMHU B yKpa-
fHCpkid MoBI. Tpamguuiiino y ¢inocodii
Ta JIOTINl y OLIBIIOCTI KIACHYHUX YKpaiH-
CBKUX JIKEpEJl BUKOPUCTOBYETHCS TEPMIiH
«IoBeneHH» . B yKpaiHChKUX Tporecy-
ATPHUX KOJIEKCaX, 3BAKAIOUM Ha OaKaHHA
yHidiKaIii TepMiHOJIOTIT, Y paasSHCHKI Yach

T M Kyuep, Teopist foBeaeHHs y UMBInicTU4HOMY npoeci. ABToped. AncepTauii Ha 3006y TTS HayKOBOro CTyne-

HS1 JOKTOpa opUaNYHUX Hayk (2017) Knie 35-36

20 N rpaboscbka, TeopeTnko-NpaBoBi Npobnemn AokadyBaHHs Y LMBINbHOMY npoLeci YkpaiHu. asToped. avcep-
Tauii Ha 3006yTTS HayKOBOro CTyneHs AoKTopa topuandHux Hayk (2019) Kuis 28.
3 A € KonBepcbkuit, Jlorika. Migpy4HuKk Ana CTyAeHTIB OpUANYHMX hakynbTeTiB. 6-Te BuA. nepepob. Ta gon.

(2017) K. LieHTp yuboBoi nitepatypu, 391-299
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JOKA3YBAHHA Y LINBINTIbHOMY MPOLIECI: O BUSHAYEHHA CTPYKTYPW TA 3MICTY

CTalll BUKOPUCTOBYBATH TEPMIH «JIOKa3y-
BaHHSI», 1110 TPAJAULIITHO BUKOPUCTOBYETHCS
I y Cy4acHHX BITYM3HSIHUX MPOLECYATbHIX
3aKOHAX Ta Y OUTBIIOCTI HAYKOBHX JIXKEpel.
ToMy MU HE MOXEMO TIOTOJIMTHUCS 3 TUMH
MIpaBHUKAMH, SIKI BKJIQIAI0Th Y 1X 3MICT pi3-
HE 3HAYCHHSI.

Crming 3a3HAUATH, MO Y Teopii KpuMi-
HQJIBHOTO MPOLIECYaJbHOIO [IOKAa3yBaHHS
TEPMiH «IOBEICHHS» BXKHMBAETHCS SIK CH-
HOHIM TEepMiHYy «JI0Ka3yBaHHs». Y Teopii
KPUMIHAJIBHOTO MPOLECYaIbHOTO I0Ka3y-
BaHHS TEX ICHye 0araro miAXodiB A0 PO3y-
MiHHSI 3MICTY Ta CTPYKTYpH KPUMiHAJIBHOTO
MPOIIECYyaTbHOTO OKa3yBaHHS, SIKi MOXKYTh
OyTH BUKOPHUCTaHI JUIs MOJANbIIO] po3poo-
KH HayKOBOi IOKTPHHU LUBLIBHOTO MPOIIe-
CYaJIbHOTO JIOKa3yBaHHSI.

3Bakaroun Ha 0OMEKEHHI 00CST CTaTTi
BHKJIAJIEMO JIUIIIE OCHOBHI IiJIXOAH J0 PO-
3yMIHHS 3MICTy Ta €TaliB JOKa3yBaHHS
Yy KpUMiHaJIBHIN MporecyanbHiil Teopii.

Pe3ynpraT anamizy HayKOBUX ITyOJTiKa-
i yKpPaiHCHKUX BYCHHUX-TIPOIECYaITICTIB,
SIK1 TIPUCBSTICHI TPOOJIEMHHUM ITUTAHHSIM J10-
Ka3iB i JJOKa3yBaHHs Y KpUMIHAIEHOMY TIPO-
Ba/KCHHI, JAalOTh IMiJCTaBH BBaXKaTH, LIO
y KpUMiHaJIBHII TpouecyanbHid JOKTPUHI
€ TaKi OCHOBHI HayKOBi KOHIICIIIIii JIOKa3y-
BaHHS y KPUMIHAJIBLHOMY NPOBAIKEHHI, SIKi
MOYXHAa BHUOKPEMHUTH, BUXOISUH 13 3MiCTOB-
HO-(YHKI[IOHAIBHOTO PO3YMIHHS KPHMi-
HAJILHOTO MPOLECYAILHOTO JIOKa3yBaHHSI.

[Nepra koHIENIIIS JOKAa3yBaHHS Y KPH-
MiHAJILHOMY TIpolieci — Mi3HaBalbHa — MO-
JISTa€ B 10T0 pO3yMiHHI SIK Mi3HABAIBHOI JTi-
ATBHOCTI. BapTo 3a3HauuTH, 110 HA Pi3HUX
eTarmax iCTOpUIHOTO PO3BUTKY KPHMiHAIb-
HOTO TIPOIECY BKa3aHIi KOHIEMIil Oyim
XapaKTepHI Pi3HI acMeKTH, SIKi BU3HAYAIH
CYTHICTh TaKOi MMi3HABAILHOI JOKa30BOi Mi-
SUTBHOCTI.

Jpyra KOHLENLisl PO3yMiHHS KpHUMi-
HAJILHOTO MPOLECYaIbHOTO JOKa3yBaHHS —
JisUIbHICHA — XapakTepHu3ye JO0Ka3yBaHHS
K AiSTIBHICTH ii MporecyaqbHUX HOCIIB.
OCHOBHMMH JTOKTPHUHAJIBHUMH OIS IAMH
Mi3HABAJILHOT KOHIICTIIIT 10 pO3YMIHHS CyT-
HOCTI KPUMIHAJIBHOT'O MPOLECYaJIbHOTO JI0-
Ka3yBaHHSI €: JOKAa3yBaHHS — II€ MisUTbHICTh

BICHUK KPUMIHATNTbHOIO CYOOYUHCTBA - Ne 3-4/2020

ii mporecyaabHUX HOCITB. Y TakOMY 3HaYEH-
Hi JIOKa3yBaHHs, HA TICPIITUH OIS, HEMAE
HIYOTO HEOPAMHAPHOTO, a/pKe OUIBIIICTD
(K10 HE BCi) WOTO JOCHTIIHWUKN BH3HAYa-
I0Th JIOKa3yBaHHSA, BUKOPHCTOBYIOUH Came
TEePMIH «TISUTEHICTEY»; JOKAa3yBaHHS B KPH-
MiHaJHHOMY IPOIIeCi MOTPiIOHO TPAKTyBaTH
HE TUTBKHA ¥ HE CTIJBKU SIK IMi3HABAJIBHUI
MIPOIIEC JTOCIIKeHHSI TIEBHOI ITpaBHOpEJIe-
BaHTHOI 1Oil, a CKIIbKH, TaK OM MOBHTH,
B IH)KEHEpPHOMY — MPOEKTHO-peaizaliiHo-
My (oKyci; ToKa3yBaHHS HE MOXE PO3IJIsi-
JIATUCS SIK TpoIleC BiAOUTTs (BimoOpaskeH-
Hs1) nofii munysoro. Ciij 3a3Ha4YMTH, IO
B PaJITHCHKIN HayIll 3acajia «B1LIOUTTs» Oya
BU3HaHA O(DIIHHUM METOMOJOTIYHUM IIijl-
IPYHTSIM MapKCHUCTCHKO-JICHIHCHKOT Teopil
Mi3HAHHS U aKTHBHO BHUKOPHCTOBYBAJIach
y BiTUM3HAHIN (iocodChKii 1 IOpUANIHIHN
HayKaxX, 30KpeMa, B Teopii IOKa3yBaHHS.
IIpote misUTBHICHUM TiAXiX IO TOKa3yBaH-
HS BB@KAE TaKe PO3YMiHHS TOMUIIKOBHUM,
MOTPEOYIOYNM KapIMHAIBHOTO TIepersiLy;
OCHOBHUM 3MiCTOM KpPHUMIiHAJIBHOI TIpOIIe-
CYaJbHOI JISUTBHOCTI € JiSUTbHICTH 3 BHPO-
OneHHsI mpoIlecyalbHUX pimeHb. Jlokazy-
BaHHS K € JIUIIC OPraHiYHUM CTPYKTYPHUM
«3a0e31meuyBajIbHIM)» €JIEMEHTOM IIi€l i-
SUTBHOCTI; mo3a 11 paMKaMu J0Ka3yBaHHS
B3arajii He MOKe iCHyBaTH SIK CaMOCTIHHUH
(heHOMEH; METOI [iSUIBHOCTI JIOKa3yBaH-
Hs (TOUHIIIE MarepialbHUM HAIOBHEHHSIM
(hYHKIIIOHAIBHOTO MICIISI «METa JisIbHOCTI
JTIOKa3yBaHHS Yy KPUMIHAJIEHOMY TPOIIECI»)
€ Bepcisi, TOOTO 3moTagHui (TITOTETUIHIIA)
MHCIICHHEBUN 00pa3 (TpoekT) i 6akaHoTo
«IPOAYKTY» — II€BHOI IIYKaHOI HOpUAWY-
HOI KOHCTPYKIIii; BHUXIJHHM MaTepiaiom
JUSUTBHOCTI JTOKa3yBaHHS € HOCIT 00’ €KTHB-
HO HasSBHUX «I0iH(OPMAIiTHIX» 3MICTiB
iZlealIbHUX 1 MaTepialbHUX CIiIiB — 0coOH
i peui. BoHu 3amy4aroTeCsi B HisSUIBHICTD
JIOKa3yBaHHS 13 30BHINIHBOI (HEMIsUIbHIC-
HO1) cep y BCTAaHOBJICHIH 3aKOHOM IPO-
necyaiabHii (Gopmi (Tporecyanti3yroThes),
a FOPHUCT 3aJICXKHO BiJI CBOET IPAaBOBOT 1103H-
11i1, 3aCTOCOBYIOUH BiJITIOBITHI ITPOIECYalb-
Hi IPOLIEAYPH, TIPAITIOE 3 HUMH SIK 3 €00’ €K-
TaMH OIEpPYBaHHI»; OCHOBY CIOCOOY
TSTTEHOCTI TOKa3yBaHHA y KPUMiHATBHOMY
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nporieci (B oro opraHizalifHOMy acreKTi)
Mae OyTH TOKJIAACHO MPUHIMII CYyHOBOTO
BUTOTOBJICHHSI IIYKAaHUX MpPaBHUX KOH-
CTPYKIIH SIK MiATPYHTS AJISl BUJAHHS CYAOM
BHU3HAUCHHUX 3aKOHOM FOPHJIMYHUX PIlIeHb
y KpUMiHaJIbHOMY TPOBAKEHHI'.

HactynHoro KOHLENLi€0 T0Ka3yBaHHS
Y BITYM3HSHINA KPUMIHAIBHIN TpoOIIeCcyalb-
HIl JOKTPUHI € KOHIICMIlis, po3po0iieHa
npoecopom M. A. Tloroperpknm, sika ime-
HY€TBCS Y TeOpii KpUMiHAIBHOTO IPOLIECy-
QJIBHOTO JIOKAa3yBaHHS KOMILJIEKCHOIO KOH-
LETILIETO.

MeTomoIOT1YHOI0 OCHOBOIO  3aIpoIio-
HOBAHOI KOHIICTIIii BHU3HAUeHa Teopis Iii-
3HAHHSA, JISUTBHOCTI, apryMeHTanii i inrep-
npetamii Ta iH. [Ipu 1bOMYy BHCIOBIIIOETHCS
JIyMKa, 10 B TeOpii JIOKa3yBaHHSI, B 3aJICK-
HOCTI BiJ MoTped, IOLIIbHO BUKOPUCTO-
BYBaTH BHBITHI 3HAaHHS OyIb-sIKUX HayK,
3a YMOBU HE TiAMIHIOBAHHS MPEAMETY Te-
opii KpUMIHAJLHOTO TIPOIECY MPEIMETOM
LMX HayK,  IHTEPIIPETYBaTH iX 3HAHHS BiJl-
MOBIJTHO 10 «KPUMiHAJIBHOI IPOLECYaIbHOT
Mmarepii». Kpim toro, sk 3a3Hagae M. A. Ilo-
rOpelbKUH, HOro aBTOPCHKE TPAKTYBaHHS
CYTHOCTI KPHMIiHAJIBHOTO MPOLECYaILHOTO
JIOKa3yBaHHS TPYHTY€EThCS Ha Qopmi (THri,
MOJIeJI)  BITYM3HSHOTO  KPUMIiHAJIBHOTO
npotiecy, ska BrnpoBamkeHa yuHHUM KIIK
VYkpaiHu, a TAKOK Ha TPHOX KITACHYHHUX KPH-
MiHaJBHUX TPOLECYaTbHUX (QYHKIISX: 00-
BUHYBAUYCHHS; 3aXUCTY; CYJJOBOTO PO3IISIAY
Ta BUPIIICHHS CHpaBH (3MiHCHEHHS MPaBoO-
Cynist), SIKi JISKATh B OCHOBI KPUMiHAJILHO-
To Iporecy i, 30kpema, JoKa3yBaHHS’.

CTOCOBHO 3 CYTHICHO-3MICTOBHOTO
OadeHHs] KPUMIHAJIBHOTO MPOLECYalbHOTO
JIOKa3yBaHHs, TO TiJl HAM MPOMOHYETHCS
PO3YMITH  Mi3HABAJIBHO-TIPAKTHYHY TIpa-
BOBy U pPO3yMOBY (JIOTiKO-TICHXOJIOT1UHY)
JISUIBHICTD, B SIKIM JOLIILHO BUILISATH 30B-
HIITHIO 1 BHYTPILITHIO CTPYKTYPY. 30BHIITHS
CTPYKTYpa KpPUMIHAJIBHOIO IpOLECyallb-
HOTO JIOKa3yBaHHS IPEICTaBIsIE COOOIO

€VHUI HEPO3PUBHUU IIpoLEeC, SIKUM CKIIa-
JAEThCSl 3 TaKUX CTPYKTYPHHX EJIEMEHTIB
SK: OTPUMAaHHS # BUKOPUCTAHHS JOKa3iB.
BryTpimHiMu CHCTEMOYTBOPIOIOUNMHU
CTPYKTYPHHMH €JIEMEHTAMH KPUMiHAIBHO-
TO TIPOIECYATBHOTO TOKAa3yBaHHS €: 00’ €KT,
npeiMeT, cy0’ €KT, MeTa, 3aBJIaHHS, 3aco-
OM, pe3ylbTaT. X CyTHICTh 3yMOBIIOETHCS
THIIOM KPHMIHAJIBHOTO MPOIECY Ta KPHMi-
HAJIBHUMHU TIPOIECYaTbHUMH (DyHKITISIMHU,
B OCHOBI SIKMX JIGKHTH [IPOLECYyaIbHUN 1H-
Tepec cy0’ekTiB (HOCIIB) 1uX (QyHKIIIH, 110
(hopMy€eTbCS Ha OCHOBI BiANOBIIHUX TO-
TpeO 1 MOTUBIB Cy0’€KTiB KPHUMiHAIBHOTO
IpolEeCyalbHOro JokadyBaHHs [333, c. 71].

CaymHoro € no3utisi M. A. IToropenp-
KOT0, SIKHI 3a3HaYae, 1110 TEPMiH «OTpUMaH-
HSD» /711 BU3HAUEHHS TOYaTKOBOTO ETaIry
JIOKa3yBaHHS € OUIbII NPUHHATHUM, HIK
TEPMIHU «30UpaHHs» Ta «(HOPMYBaHHSD»,
OCKIIBKM BIH TOYHIIIE BiAOWBAE CyTHICTbH
poro eramy. TepMiH «OTPHUMaHHS» Mae
3HaYeHHS 3M00yBaHHS YOTO-HEOyIb TICB-
HUMHU 3YCHUIIMH, SIKUMHCDH JiSIMHU; B3SITT,
HOPUIHSTTS TOTO, 110 HAJAETHCS.

OTpuMaHHS OKpPEMOro HpoLecyaib-
HOTO JIOKa3y — II¢ He OJIHOMOMEHTHHI aKxT,
a AaKTHBHA IJIECIIPSIMOBaHa Ii3HABaJIb-
HO-TICPETBOPIOBAIbHA TIPaKTHYHA  [isUIb-
HICTb Cy0’€KTIB JOKa3yBaHHS

[lepBicHUM  e€lEMEHTOM OTPUMAaHHS
JIOKa3y € MiJieCpsMOBaHa aKTUBHA Jlislib-
HICTb Cy0’€KTiB JOKa3yBaHHsI 110 BiJIITyKaH-
HIO (DaKTUUHUX JIaHMX, IX HOCIIB Ta IXHBO-
My BHSBJIICHHIO. BUsiBIEHI B XOJi MOIIYKY
(hakTHYHI JaHI Ta IX JpKepesia MiisraiTh
peTeNbHIN 1 BCEOIUHIN TepeBipIli, OIiHII
Ta TpoIecyalbHOMY O(GOpPMIICHHIO (3aKpi-
IUICHHIO), 3a Pe3yJbTaTaMy 4Oro BOHHU MO-
JKyTb OyTH BH3HaHi Toka3zamu. Lleit enmemMeHT
OTPUMAaHHS J10Ka3iB MOJISrae y JOCIiIKeH-
Hi K 3MicTy (DaKTHYHHX JaHUX, TaK 1 IXHIX
JOKepell, 1X aHaui3i i 3icTaBlieHH] 3 yXKe Ha-
SIBHUMH Y KpUMIiHAJIbHIN COpaBi JOKa3aMH.
[lepeBipka hakTHUHHUX JAaHHUX Ta IX JKepel

" B B BanHsapuyk, Teopisi i npakTMka KpuMiHanbHOro npouecyanbHOro AokadyBaHHs: MoHorpadis (2017) X.:

lOpaiit, 12-35

2 M A lMoropeLpknii, PyHKUIOHANbHE NPU3HAYEHHST OnepaTNBHO-PO3LUYKOBOI AiSNbHOCTI Y KpMMIHANbHOMY npo-
ueci: moHorpadis (2007) X.: Apcic, NT[ 480-497; M A TNMoropeupkuit, Teopisi KpMMiHaNbLHOrO NpoLecyanbHoro
[[okasdyBaHHs: npobnemHi nutaHHs 10 (2014) Mpaso YkpaiHu 12—25; M A TNoropeupkuii, HoBa KoHuenLis Kpumi-
HanbHOro npotecyansHoro gokasyBaHHs 3 (2015) BicHUK kpumiHanbHo20 cydoduHcmea 70—71.
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MOXeE 3IHCHIOBATHCS IUIIXOM OTPUMaH-
HSl HOBUX JIOKa3iB, sSIKi TPSAMO 4YH MOOIYHO
MiATBEPIKYIOTh 200 CHPOCTOBYIOTH Bipo-
TIIHICTh HasIBHUX (DAKTUYHMX JIAHUX Ta iX
Jokepen. BoHa € mepeBipKolo JIMIe Moa0
(hakTHUHUX MaHUX Ta iX HKEPe, sIKi i Is-
TaloTh TEPEBIPIli; AN TOKa3iB, 3a TOTIOMO-
TOI0 SIKUX TIEPEBIPSAIOTHCS I1i (aKTHIHI TaHi
Ta iX JpKeperna, BOHA MOKe OyTH 3aco00M
iXx orpumanHs. IlepeBipri ¢GakTHUHUX ma-
HUX Ta IX JDKepe, K MpaBuio, Iepeaye ix
MIOTIEPETHE TOCIIHKEHHS JIUTsl yTOUHEHHS iX
3MICTY, sIKE 3 IIPOIIECY iX MepeBipKU BULIS-
€THCSl YMOBHO JUIsl yTOUHEHHS MEXaHi3My ix
orpumanHs. [lepeBipka (QakTHUYHUX NaHUX
Ta IX JpKepell 3A1HCHIOETHCS 3a 3aralbHUMHU
npaBwiaMu. OTxe, nepeBipka (HakTHUHHX
JIAHKX Ta X JKePeIT 31HCHIOEThCS SIK TS~
XOM X TIOPIBHSUIBHOTO aHAJIi3y 3 HAsIBHUMH
y CHpaBi JIOKa3aMH, TaK 1 MUITXOM ITi3Ha-
BAJIbHO-TIEPETBOPIOBAJIbHOI  MPAKTUYHOL
IIsUIBHOCTI .

BuxopucranHs 10Ka3iB sIK APYTHA eTar
JIOKa3yBaHHS — IIe, 3 OJHOTO OOKYy, IpaK-
THUYHA MpoLecyalibHa IisUTbHICTD, a 3 1HIIO-
T'0 — PO3yMOBA, 10 TPYHTY€ETHCS Ha 3aKOHAX
JIOTIKM Ta 3HAHHSX IICUXOJOril W IHIIHMX

HayK. L{s1 #isyIbHICTD moJisirae B orepyBaHH1
JIOKa3aMH, Y BCTAHOBJICHHI Ha iX MiJICTaBl
00CTaBWH, 10 MAlOTh 3HAYCHHS JUIS CIIpa-
BU, B OOTPYHTYBaHHI JIOKa3aMH CBO€i Ipa-
BOBOI TIO3HUIIIT CTOPOHAMH y CIIpaBi, B 00-
TPYHTYBaHHI BIAMOBIIHUX TPOLIECYaTbHAX
pillleHb YIOBHOBAXEHUMH CyO’ €KTaMH J0-
Ka3yBaHHS, Y TOMY YHCJI ¥ IJIS TIepeBipKH
B)XE OTPUMAHUX JOKa3iB Ta JJIsl OTPUMAHHS
HOBHX JI0Ka3iB Toio”. Ha Harry 1ymMKy, Taka
KOHIIEII[Is HalOUIBII ITOBHO BiIOMBAE 3MICT
JOKa3yBaHHS Yy IOPHIMYHOMY MHpOLECi, 30-
KpeMa y LHMBUILHOMY MpoLeci YKpaiHH.

[lizcymMoByrouM BHKIa/JEHE, 3a3HAYU-
MO, 1[0 J0Ka3yBaHHsI 1 JOBEICHHS € CHHO-
HIMaMu. A TOMY, 3BayKaro4l Ha TPaJAHUIIIO,
JIOLIJIBHO Y IUBIIBHOMY MPOLIECYyaIbHOMY
3aKOHOJIABCTBI Ta IMPAKTHUIl BHKOPHCTOBY-
BaTH TEPMIH «IOKA3yBAHHSD, ITiJT TKUM CJTi]T
pPO3YMITH OTPUMAaHHS JOKa3iB CTOPOHAMH
Ta CyIOM, a TAaKOK BUKOPUCTAHHS X y II0-
Ka3yBaHHI (akTiB Ta 00cTaBUH. 3MICT JTOKa-
3yBaHHS JIOLIJIbHO BU3HAYUTH ¥ Y YHHHOMY
HIIK VYkpainm y I'nmaBi 5 «Jlokasu i moka-
3yBaHHS», IO CIPUATHUME IiABHUIICHHIO
e(eKTHBHOCTI LMBIIBHOIO MPOLECyalbHO-
'O JI0Ka3yBaHHSI.
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EVIDENCE IN CIVIL PROCEDURE: TO THE DEFINITION OF STRUCTURE AND CONTENT

Abstract. One of the main means of ensuring fundamental human rights and freedoms is the
civil process as one of the branches of law, as well as the professional activities of judges, notaries,
executors and other authorized persons to whom the state has delegated tasks to implement, protect,
defend and restore rights, freedoms or interests of persons in the field of civil proceedings.

The CPC of Ukraine in Chapter 5 «Evidence and Proof» stipulates that each party must prove
the circumstances to which it refers as the basis of its claims or objections, except as provided by this
Code (Part 1 of Article 81). However, there are no provisions in the current civil procedural law that
would determine the content of the evidence.

The purpose of this publication is the author’s development of the structure and content of evi-
dence in civil proceedings based on the analysis of various doctrinal approaches to their understand-
ing in civil proceedings using comparative analysis of understanding the structure and content of
evidence in other branches of law.

Evidence is a formal subsystem of proof, which determines the dependence of the subject of
proof on the subject of proof to achieve the most favorable result of civil proceedings, notarial, en-
forcement proceedings for persons involved in them. Therefore, their main differences will be in the
nature of the actions to which the activities of their participants. That is, the subject of proof and the
subject of proof are correlated as part and whole. In turn, the subject of proof in civil proceedings is
a set of legal circumstances with which the law connects the emergence of substantive and proce-
dural rights and obligations, as well as procedural rights and obligations to prove them, which form a
conditional system in each case and necessitate the choice of evidence to prove their existence or
refutation.

All acts adopted by authorized subjects for civil proceedings, notarial, enforcement proceedings
within the powers granted to them, are based not only on their inner conviction, but also must meet
the established current civil procedural, notarial procedural and executive procedural requirements,
which should be divided according to three criteria: normative, formalized and mental.

It is concluded that it is expedient in civil procedural law and practice to use the term «evidencey,
which should be understood as the receipt of evidence by the parties and the court, as well as their
use in proving the facts and circumstances. The content of evidence should be defined in the current
CPC of Ukraine in Chapter 5 «Evidence and evidence», which will increase the effectiveness of civil
procedural evidence.

Key words: evidence, proof, civil process, civil procedural legislation.
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