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AKTYAJIBHI ITPOBJIEMMU 3AXUCTY
ITPAB TA 3AKOHHUX IHTEPECIB
HIJO3PIOBAHOI'O IIPU 3ATPUMAHHI

Cmamms npucesyeHa akmyanbHUM MUMaHHSM 3axucmy rpag ma 3akoHHUX iHmepecie nido-
3pHBaHO20 MU 3aCMOoCy8aHHIi 3ampuMaHHs1 y KpUMiHaribHOMYy rpoeadxXeHHi YkpaiHu. Po3ensHymo
npakmuyHi npobriemu, siKi sUHUKaromep rid Yac pearnizauil QoyHKUii 3axucmy npu 3ampumanHi. 3anpo-
MoHOB8aHUU asmopcCbKull eapiaHm 3MiH 00 YUHHO20 KPUMIHaIIbHO20 MpoyeccyasibHo20 3aKoHO0as-
cmea, crpsMosaHull Ha ri@BUWEHHS PigHST 3axucmy rpas ma 3aKkOHHUX iHmepecie rnido3peaHozo
npu 3ampumaHHi.

Knrovoei crnioea: cmopoHa 3axucmy, 3axXUCHUK, 3anobikHi 3axXo0u, 3ampumaHHsi, KpuMiHarbHe
rposadxxeHHs, 0ocydose po3cridysaHHs, npasa nido3preaHo2o, OoKa3u.

Cmambsi nocesiweHa akmyarnbHUM 80rpocaM 3alyumsl fpas U 3aKoHHUX UHMmMepecos nodo3s-
pesaeMoe0 npu NpUMeHeHUU 3adepxxaHusi 8 y20r108HOM rpoussodcmee YKkpauHbl. PaccmompeHbi
npakmuyeckue rnpobneMbi, 803HUKaWUe Npu peanusayuu hyHKUUU 3awumsl Mpu 3adepxaHuu.
lMpednoxeHHbIU asmopckull eapuaHm udMeHeHuUU 8 delicmayroujee y20/108HOe MpoyeccyaribHoe 3a-
KOHOOamesibCmeo, HarpasneHHbIU Ha ro8bILEeHUEe YPOBHS 3auumbl pas U 3aKOHHbIX UHMepecos

nodo3pesaemMozo rpu 3adepxxaHuu.

Knroueeble crnoea: cmopoHa 3awumal, 3alyUMmHUK, Mepbi pecedyeHusi, 3adepxaHue, yeos1oe-
Hoe rpou3sodcmeo, 0ocydebHoe paccriedosaHue, rpasa Mnodo3pesaemozo, 0okazamerbcmea.

innoBigHO 10 cT. 3 KoHctuty-

uii Ykpainu mronuHa, 11 KUTTS

W 370pOB’sl, 4eCTh 1 TIiJHICTH,
HEJOTOPKAHHICTh 1 Oe3MeKa BH3HAKTHCS
B YKpaiHi HAWBHUIIOI COIIAIBHOIO IIiH-
HicTio. lle MONOXXKEHHS 3HAXOMUTH CBOE
romaneie po3kputTs B cT. 29 KoucTH-
Tynii YKpaiHu, BIATIOBIAHO 1O SKOi HIXTO
He MOke OyTH 3aapenToBaHuii abo TpuMma-
THUCS ITi]T BAPTOIO 1HAKIIIE, SIK 32 BMOTHBOBA-
HUM pIIICHHAM CyIy Ta JIAIIEe Ha IIiJICTa-
Bax 1 B TOPSIJIKY, BCTAHOBJICHUX 3aKOHOM
[1]. Ananoriyai MmoNoXeHHs TependadeHi
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y cT. 5 KoHBeH1ii mpo 3aXUCT npaB JIOJHHN
1 ocHOBOMONOXHKUX cBoOON (mani — K3I1JT)
Ta cT. 8§ KpuMmiHaibHOro mpouecyanbHOro
kozekcy Ykpainu (mani — KIIK).

Konkperu3syrouu Briieni B Koncruryiii
VYkpainu iei npo npiopureT 0coOUCTOCTI,
ii mpaB i cBobon, y cr. 2 KIIK 3akonoma-
BEllb OJHUM 13 3aBIaHb KPUMiIHAIHHOTO
TIPOBADKCHHS 3aKPIMTUB 3aXHUCT O0COOM BiX
HE3aKOHHOTO Ta HEOOIPYHTOBAHOTO OOBH-
HYBa4YeHHs, 3aCy/UKEHHS Ta HEOOIPyHTOBA-
HOTO TTPOIECYaJTbHOTO IPUMYCY, OOMEKEH-
Hs 11 mpaB i cBoOox [2, c. 3].
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Sk cnymuo 3a3nHagaB B.B. Compar-
CbKHH, 0COOMCTa HEJJOTOPKAHHICTh € OIHUM
13 HalBaXJMBIIMX TIpaB JIOIUHU, TOMY
npoOneMarika HOro 3aXHCTy € IMPiOpHUTET-
HOIO Ta aKTyalbHOIO [3, ¢. 524]. V 3B’s3Ky
13 THM, 1110 CYTTEBI OOMEKEHHS MPaB 0COOH
Ha CBOOOMY Ta OCOOMCTY HEIOTOPKAHHICTH
B KpUMIHAJIBHOMY TIpOIleCi BimOyBarOTh-
cs AKpa3 TMPH 3aCTOCYBaHHI 3aTpUMaHHS,
TO TIiJIBUINEHHS PIBHS 3aXUCTy TPHU 3aTpPH-
MaHHI € BRXJIMBOIO MPOOIEMOI0 BOCKOHA-
JICHHS MEXaHI3My 3aXHCTY MPaB Ta 3aKOHHUX
iHTEpeciB 000 Y KpUMiHAILHOMY MPOLIECI.

[IpoGnemu 3axucty mpaB ocoOU y KpH-
MiHAJIBHOMY TPOBa/KEHH] JOCIIDKYBAHCS
y npasix T. B. Bapgonomeesoi, €.1. Bubop-
HoBa, 0. O. 'ypmxi, 5. 11. 3eiikana, J1. /. Ko-
kopeBa, 3.B. Makaposoi, II. M. Mananuyka,
M. A. Mapkym, A.B. Monnosana, B.O. Io-
nemomika,  A.M. TutoBa,  [I.1. Yanryumi,
H.II. Yepusx, FO.IL Sromu, O.I. SHOB-
CbKOT Ta iH. B cBOIO dYepry, JNOCIIKEHHIO
pooIeM KPUMIiHATBHO-TIPOIIECYaTHbHOTO
3aTpUMaHHS y CBOiX HAyKOBHX JOCIHiKEH-
HSX TIPUIUTSUTE yBary Taki BueHi sk 1. B. [o-
BIOK, B.ITonuapenko, }O.M. I'poresuii,
@®.M. Kynin, O.II. Kyuunceka, €.1. Ma-
kKapeHko, A.M. Menbhuk, B.B. Hazapos,
LJI. Herpyxin, B.M. Teprumnunk, O.I. Tu-
menko, B.M. Tpodgumenko, A.K.UYepHoga,
B.II. I1Iu6ixo, O.T. Iluo Ta iH.

OnHak, He3BaKAIOUHW HA 3HAYHY KLIBKICTh
HayKOBHX TIpallb, IIPUCBSYCHNX, 3 OIHIET CTO-
POHH, JIOCIIJDKEHHIO JisUIBHOCTI 3aXMCHHUKA
y KpUMIHAIbHOMY CYJIOUYMHCTBI, a 3 JIpyToi,
BUBYCHHIO  KPUMIHAJIBHO-TIPOLIECYATHLHOTO
3aTpUMaHHs, PsiJ] IPOOJIEMHHX MTUTaHb 3aXH-
CTy TIpaB Ta 3aKOHHHX IHTEPECIB IMiI03PIOBa-
HOTO 0Oe3MocepeIHho TPH 3aCTOCYBaHHI 3a-
TPUMAaHHS 3JTUIIAIOTHCS HE JOCIIHKEHIMH.

MeTor0 CTarTi € MOCHiIPKeHHS aKTyallb-
HUX TpoOJieM 3axHCTy TpaB Ta 3aKOHHHUX
iHTEepeciB MMiI03PIOBAHOIO TPU 3aCTOCYBaHHI
KPHUMIHAJILHO-TIPOLIECYaTBbHOTO 3aTPUMaHH,
3a Pe3yJbTaTaMH SKOro OyIyTb BHECEHI IIPo-
MO3UIIIT Ta PEKOMEH/IAIIT 1010 YIOCKOHAICH-
HSl YUHHOTO KPHMIHAIBHOTO MPOLECyaIbHO-
'O 3aKOHO/JIABCTBA YKPATHU 3 IUX ITUTaHb.

Hes3Baxkaroun Ha KOPOTKOYACHICTH 3a-
TPUMaHHS, 33 XapaKTepoM NPaBOOOMEKEHb
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BOHO € OJIHUM 13 HAMOUIbII CyBOPUX 3aIio-
ODKHMX 3ax0/1iB. ToMy 3aTpUMaHHS B KOKHO-
My BHUIAAKYy Ma€ OyTH 3aKOHHUM 1 OOTpyHTO-
BaHMM, a TaKOXK HEOOXITHIM 3 ypaxXyBaHHIM
KOHKPETHUX OOCTaBWH, SIKi CTallu TIiJCTa-
BOIO JIJIST HOTO 3acTocyBaHH [4, . 324].
Bonnouac, sk CBiqUUTh IPaBO3acTOCOBYA
IIPaKTHUKa, TOPYLIEHHS IpaB 0ci0, 110 3aTpH-
MYIOTBCS 32 MiJJO3POI0 Y BUMHEHHI 3JI0YHHIB,
€ CHCTEMaTHMYHUMH. 30KpeMma, HalOuIbII
PO3HOBCIO[PKEHUMH BHIAMH TIOPYLIEHb €:
3aTpuMaHHsl 0e3 3aKOHHMX MiACTaB YIOB-
HOBR)XEHOIO CITY>)KOOBOIO 0CO0O0I0; TOpY-
HICHHS CTPOKIB 3aTpUMAaHHS; HOPYIICHHS
npaBa Ha 3aXMCT; HE MPOBEACHHS peecTparii
3aTpUMaHHs; 3aTpUMaHHs Oe3 CKJIAJaHHS
NPOTOKOJTy TPO 3aTpUMaHHs; HEMOBIJOM-
JICHHS TPO 3aTPUMaHHS OJMM3BKUX POANYIB
Ta WIEHIB CiM’1 3aTPIMAHOTO; 3aCTOCYBAHHS
JI0 3aTPUMAHOTO TOPTYP, (PI3MIHOTO Ta IICH-
XOJIOTIYHOTO THCKY; HEITIOBIIOMJICHHS TIiJI-
O3pIOBAHOMY TIJICTaB 3aTPHMaHHS Ta IHIIIL.
30kpema, y MpakTH4HIN MiSUTBHOCTI aBTOopa
MaB MiCIIe BHIIAJIOK, KOJIH 0co0y Oy10 3aTpu-
MaHo B Tiopsiaky ct. 208 KIIK cmigunm Ku-
eBo-CasatommHceKkoro PB I'Y MBC Vkpainu
B KuiBchkiii obnacti 13.06.2015 p. 3a He-
3aKOHHE 3aBOJIOMIHHS TPAHCIIOPTHUM 3aCO-
6om, mo maino micue 23.10.2014 p., To0TO
Maiike 4epe3 BICIM MICSILIIB TTiCIIsI BUKPaICH-
HsI TPAHCTIOPTHOTO 3aco0y, 1 B SIKOCTI MiJICTaB
JUISL 3aTPUMaHHSl 3a3HAueHO «I0OpOBLIbHE
313HaHHA y BYMHEHHI 3104nHY». [Ipn 1npomy,
3aTPUMaHHS ITiJI03PIOBAHOTO  MTPOBOIMIIOCH
0e3 IIPUCYTHOCTI 1 ITOBITOMJICHHS 3aXHCHHUKA.
VY4acTh 3aXHWCHHKA IPU 3aCTOCYBaH-
Hi 3aTpUMaHHS — CKJIaJI0oBa, HEPO3PHUBHA
YacTHHA JiSUTPHOCTI 3aXWCHHUKA B IILJIOMY
[0 KOHKPETHOMY MPOBa/KCHHIO. Pasom
3 IIMM, 3aXHMCT NPU 3aTPUMaHHI YTBOPIOE
cnenudiuHy i BIJHOCHO CaMOCTIiiHY 3a-
XHUCHY AiSTIbHICTh Y KPUMIHAJIBHOMY CYIIO-
YUHCTBI, Oe3MocepenHiM MpeaMEeToM SIKOi
BUCTYIIA€ 3aXHCT BiJ MOPYLICHHS KOHCTHU-
TYUiHHMX Ta IHIIMX MpaB 3aTPUMAaHOTrO,
a il METOK — HEJOMYLICHHS IOPYLICHHS
[UX NpaB Ta CIPHUSIHHS 3aKOHHOMY Ta 00-
I'PYHTOBaHOMY 3aCTOCYBAHHIO 3aTPUMAaHHSI.
3axucT Bii HE3aKOHHOTO Ta HEOOTrpyH-
TOBAaHOTO 3aTPUMaHHS, HAa HAally IyMKY,
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CKJIQJIA€THCA 3 IBOX OCHOBHUX eTamiB. [lep-
LIMA eTan yTBOPIOE MiSUIbHICTh 3aXMCHHKA
B XOJIi 3aTpUMaHHS Ti103proBaHoro. Jpyruit
eTain OB’ sI3aHUI 3 OCKap)KEHHSIM 3aXHCHU-
KOM [Ii#i, pittieHb a00 0e3/isUTbHOCTI YIIOBHO-
Ba)KEHUX 0C10, TIOB’SI3aHUX 13 3aTPUMAHHSIM.

VY 3B’A3Ky 13 THM, IO MPaKTUYHA pea-
Ji3amisg 3aXMCHUKOM CBOiX TOBHOB&KEHBb
I10 3aXHCTY BiJl HE3aKOHHOTO Ta HEOOTpyH-
TOBAHOTO 3aTPUMaHHS MOXKIIMBA JIHIIE TTiC-
JI IOMyCKY WOTO JIO y4acTi B KpUMiHAIIb-
HOMY MpPOBa PKEHHI, TOTPiOHO 3BEPHYTH
yBary Ha npoOjeMy BH3HAYEHHS MOMEHTY
JOIYCKY 3aXMCHHUKA 10 3aTPUMaHOi 0COOH.

Tak, BIAIOBIZHO 10 IOJIOKEHL CT. 48
KIIK cniguuii, mpokypop, CIimdauii Cymusd,
Cyll 3000B’si3aHi HaJaTH 3aTPUMaHild 0Co-
01 un 0co0i, siIKa TPUMAETHCS TiJI BAPTOIO,
JIOTIOMOT'Y Y BCTAHOBJICHHI 3B’SI3KY 13 3aXHC-
HUKOM a00 ocobamu, SIKi MOXKYThb 3alpoCH-
TH 3aXMCHHKA, 2 TAKOXK HAJIATH MOMKIIUBICTh
BHUKOPUCTATH 3aco0W 3B’SI3Ky IS 3ampo-
MIeHHS 3aXucHuKa [2, ¢. 32]. 3a 4. 4 cT. 213
KIIK, ymoBHOBaxkeHa Ciry>k00Ba oco0a, 110
3MiCHIIIA 3aTpUMaHH, 3000B’13aHa Herak-
HO TIOBIJOMHUTH TIPO IIe OpraH (yCTaHOBY),
YIIOBHOBa)KEHHIA 3aKOHOM Ha HaJIaHHS 0e30-
I1aTHOI paBoBoi gonomordu [2, c. 117]. Ta-
KHH e 000B’ 130K nepenoadenuii [lopsaxom
iHpopMyBaHHs LIEHTPIB 3 HaTaHHS Oe30Il-
JIaTHOI BTOPMHHOI IIPaBOBOI JOIOMOIH, 3a-
TBEpPKeHUM TIocTaHoBoro Kabinety MiHi-
crpiB Ykpainu Bix 28.12.2011 poxy Ne 1363.

Ha nipakTuni Big hakTH4HOTO 0OMEKEH-
HS BOJI 0 CKJIaJaHHs TPOTOKONY 3aTpu-
MaHHSl MO)K€ IPOWTH HEBHU3HAYECHUI wac.
Oco0nmBO 1€ CTOCYETBCS CHTYyaIlii, KOIH
0Cco0y 3aTpUMYIOTH 3a IiI03POI0 Y BUNHCH-
Hi 3J7I09YMHY, @ HE B paMKaX BXE BiTKPHUTOTO
KPUMIHAJIBHOTO TIPOBAKEHHSI.

Mu noromxyemocs 3 nymkoro L. JI. Ile-
TpyXiHa, KWW 3a3Hadae, MO JOCTaBJICH-
HS B OpraH Ji3HaHHS 0Ci0, SKMX 3aCTajH
Ha MiCLi 3JI0YMHY, K Y 3aKOHOJaBUYOMY,
TaK 1 B TEOPETUYHOMY PO3YMiHHI HE per-
JAMEHTOBaHI HI  KpPUMiHAJIbHO-TIPOIIC-
CyaJIbHUM TIPaBOM, HIi JOCIIiJDKESHHSIM
B TeOpil IOPUAMYHOTO TPOIIECY, X0ua He-
00XiJIHICTh TaKUX Aili 00yMOBIIEHA TpaK-
THKOIO [5, c. 334].
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VY mpaBo3axucHiil npakTHLi aBropa OyB
BUMaJI0K, koyu 21.03.2016 p. nBoe oci6 Oyiu
3aTpUMaHi TpaniBHUKamMu J[HITPOBCHKOTO
VII I'VHIT VYxpainu B M. KueBi 3a mimos-
pOI0 Y BUMHEHHI 3JIOYMHIB, TepenOadycHux
9. 2 cT. 345 KpuminamsHoro Komekey Yipai-
HH, OJTHAK ITPOTOKOJI 3aTPUMaHHS TaK i He OyB
cknaieHni. TakiM 9HOM, MOMEHT (DaKTHY-
HOTO 3aTPHMAaHHS IiI03PIOBAHOTO (PIKCYyETh-
Csl JIWIE y BUMAAKY CKJIJCHHS MPOTOKOIY
3arpuManHs. Came 3 IIbOr0 MOMEHTY 0c00a,
SIKy 3aTPUMAHO 32 MI03pOI0 Y BANHEHHI 3710~
YHUHY, OTPUMYE MOXIIUBICTH CKOPUCTATUCS
MIPABOBOIO JIOTIOMOTOK) &/IBOKATa, BiJIIIOBI/I-
HO, MEXaHi3My peaJtizallii mpaBa 3aTpUMaHOro
Ha 3aJTy4CHHS 3aXUCHUKA 3 MOMEHTY (paKTH4-
Horo 3arpumanHs y KITK e nependaueHo.

Crin moromuTuCh 3 A. byleHko, sIKui
BBaKa€, 10 3araJIbHa MOJKITUBICTH TT17103PI0-
BAHOTO OJIepKaTH JOCTYII 10 aJIBOKATa MpH
3aTpUMaHHI 3aJIeKUTh HE BiJ PIMICHHS ITif-
03proBaHOro abo HOro MpeACTaBHUKA, a BiJ
CHeliaabHOTO pimeHHs ciigdoro. Ha mpo-
My eTari BHHUKAIOTh IITYYHI TMEPENIKOIH.
Ha mpakruri, agBokara, HAHATOTO POIH-
YaMu 3aTPUMaHOro, HE JOIMYCKaloTh 4yepe3
HeOaxkaHHsT HIOUTO 0COOMCTO 3aTPUMAHOTO
Maru ajiBokara. Pa3om 3 TuM, Hi B aJ{BOKarta,
Hi B HOrO poAMYiB HEMAae MOXKIIMBOCTI Iie-
peBipUTH TOOPOBIIBHICTh BIIIMOBU 3aTpH-
MaHOTO BiJI IOPHMYHOTO MPEICTABHUIITBA,
OCKIJIBKM JIy’K€ Ba)KKO JIOMOITHCS HaBiTh
(hikcarrii Takoro ¢axry [6, c. 87-88].

3 omany Ha BiacyTHiCTh y KITK HOpMHU
PO CTPOK, MPOTSTOM SIKOTO YTIOBHOBa)Ke-
Ha ciyx)00Ba oco0a, 10 3iMCHIIIA 3aTpH-
MaHHS, 3000B’s3aHa CKJIACTH MPOTOKOI
3aTPUMaHHS Ta 4epe3 MpsMYy 3aJIeKHICThH
MPaBOMOYHOCTI TMiJ03PIOBAHOTO Ha 3ally-
YEHHSI 3aXUCHUKA BiJl OPUINIHOTO 0(hopM-
neHHsT (akKTy 3aTpUMaHHS, MPOIOHYETHCS
ponoBHUTH 1. 3 4. 2 cT. 42 KIIK nmpaBom
IT103PIOBAHOTO, 3aTPUMAHOT0 34 IMiA03pOI0
y BUYMHEHHI 3JIOUMHY, HA 3aJIy4YCHHS 3aXHUC-
HHUKa 3 MOMEHTY (DaKTHYHOTO 3aTpUMaHHS,
a ct. 208 KIIK 1omoBHUTH HOPMOIO IPO
T€, 110 MPOTOKOJN 3aTpUMaHHS Mae OyTH
CKJIQJICHUI HeraiiHo, aJie He Ii3Hime 3 ro-
JMH 3 MOMEHTY 3 MOMEHTY JIOCTaBIICHHS
0CO0M IO TPAaBOOXOPOHHOTO OPTaHy.
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BBaxkxaeMO TakoK HEBHAIOK KOHCTPYK-
uiro 4. 4 cr. 213 KIIK, sika imMriepatiBHO 30-
00B’s13ye 0cO0y, IO 3ifICHIIIA 3aTPUMAaHHS
TOBIJIOMHUTH TIPO 3aTPUMAHHS OpPraH, yIoBHO-
BaKEHUI Ha Ha/aHHS OE30TIaTHOI MPaBOBOT
JIOTIOMOTH, OCKLIbKH HEH (DaKTUYHO 3HIBe-
JIbOBAaHO MOXKITMBICTh 3aTPUMAHOI CKOPHCTa-
THUCS HA TIPaBOM Ha BUTLHHUI BUOIp 3aXHUCHUKA.

B 4. 1 ct. 59 Koncrutymii Ykpainm 3a-
KpITUIEHO TIPaBO KOXKHOTO Ha IIPABOBY JIO-
IIOMOTY, a TaKOXK MPaBO Ha BUIBHHUN BHOIp
3aXUCHHKA CBOIX TPaB.

VY a63. 9 nynkry 1 Y3aranpHeHHs cy-
JIOBOI TIPAaKTUKK 3a0e3ICUeHHs IpaBa
Ha 3aXHCT Y KPUMIHAJIHLHOMY IPOBaJKEH-
Hi, MATOTOBIEHOr0 BuIuM cremiamgizoBa-
HUM CylI0M YKpaiHu 3 po3miIsay UUBIIEHUX
1 KpuMiHaNBbHUX crpaB Bix 25.09.2015 p.
nepesdadeHo, M0 BayKIMBOKO CKJIAJI0BOIO
IpaBa Ha 3aXHUCT y KPUMIHAJILHOMY MpO-
BaJDKCHHI € TaKoXK 3a0e3medecHHs edek-
THUBHOCTI 3aXUCTy Ta CTBOPEHHS YMOB ISl
BUIBHOTO BHOOPY 3axucHHUKa. HegoTpuman-
HS IIUX CKJIAJIOBHX IpaBa HA 3aXUCT HABITH
32 YMOBH y4YacTi 3aXUCHHUKA y TIPOBa/KEHHI
Ha PI3HHUX CTaJisIX MOXE MPHU3BECTH JIO ic-
torHUX TnopyueHb BuMor KIIK Tta ckacy-
BaHHsI CYJIOBOTO pimeHHs [7].

Tak, y 3Biri, migroroeneHomy Harrio-
HAJILHOIO aCOIlialli€l0 aJBOKATIB YKpaiHw,
1 3aTBep/PKCHOMY pilieHHsM Pamu ajgBoka-
TiB Ykpaian Ne 125 Bix 13.11.15p., crocos-
HO TIOTOYHUX TPOOJIEeM Ta PEKOMEHAIlii
10710 pehopMyBaHHSI CUCTEMH O€30ILIaTHOT
MIPaBOBOi JOTIOMOTH B YKpaiHi BKa3aHO, IO
OJIHUM 3 TOJIOBHUX HEJOJIIKIB 3aKOHOIABCTBA
po Oe30IUIaTHY TPABOBY JIOTIOMOTY € Te, IO
BOHO HE 3aKpIIUTIOE TPUHIIAI BITLHOTO BH-
00opy 0CO00I0 3aXUCHHKA, ITI0 HE BiIIIOBiTae
crarti 59 KoHcrutymii VipaiHu, a Takox
MyHKTY «c» gactunu 3 crarti 6 K3I1JL.

KpiMm Toro, 000OB’s3KOBE MOBiTOMIICH-
Hs PerioHanpHHX IEHTpIB 3 HajaHHsA Oe-
30IIJIaTHOI BTOPUHHOI IPABOBOI JOIIOMOIH
[pU 3aTpUMaHHI Ha MpaKkTULi B OaraTbox
BHITJ[KaX TMPU3BOJIUTH 10 TOTO, IO JUIsI
3MIACHEHHST 3aXHCTy OCOOHW, 3aTpUMaHOl
3a MiZ03pOI0 Y BUMHEHHI 3JI0YHHY, TIPUOY-
BAIOTh OJHOYACHO 3aXWCHHK, 3ay4eHUH
CaMOCTIMHO IiJI0O3PIOBAHMMHU, Ta aJIBOKaT
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cucTeMH 0e30TIaTHOI BTOPUHHOT IPaBOBOT
JIorioMory. BpaxoByrouu, 110 caMOCTilHE
3QJTydCHHS Ti03PIOBAHUM 3aXHCHUKA BifI-
moBiHO 10 1. 3 4. 1 cT. 23 3akony Ykpainu
«Ipo Oe3oraTHy TpPaBOBY IOTIOMOTY» €
HiICTaBOO ISl NPUIIMHEHHs HajaHHs Oe-
30IJIaTHOI BTOPUHHOI MTPABOBO1 JOMOMOTH
Yy KpUMiHAJIEHOMY TIPOBa/KEHHI, TO TIO/Ii0-
Hi cUTYyalii pU3BOAATH IO OE3IiICTaBHOTO
BUTpaYaHHS OFOJDKETHUX KOIITIB Ha OILIATy
MOCIYT MIPU3HAYCHOTO a1BOKATa.

3 MeTo10 3a0e3eYeHHs IPaKTUIHOI pe-
aizaiii mpaBa 0coOu, 3aTpUMaHOI 3a 1103~
POIO Y BYEHHI 3JI0YMHY, HA BUIbHUI BHUOIp
3aXMCHUKA, BBKAEMO 33 HEOOXiJJHE BHECTH
3minu 710 4. 4 c1. 213 KIIK mipo e, 1110 ynos-
HOBa)keHa CIIy»00Ba 0c00a, sika 3/1iHCHHUIA
3aTpUMaHHs, TOBLIOMIISIE TIPO 3aTpHMaH-
HS 3aXHMCHHKA, 3aJTyYEHOTO IiJ03PIOBAaHUM
CaMOCTIHO, a OpraH, yIIOBHOBAKCHHUM 3a-
KOHOM Ha HaJaHHS O0e30IIaTHOI TPaBOBOL
JIOTIOMOTH TTOBiTOMJIIEThCS TIPO 3aTPUMaH-
HS JIMIIE TOJ, SIKIIO IMiJIO3PIOBAHNHN HE Ma€
MOYKITUBOCTI 3QUTyYUTH 3aXHCHUKA CAMOCTIH-
HO a00 0oOpaHWil MiJ03PIOBAHUM 3aXUCHUK
He TprOyB 70 3aTPUMaHOI 0COOU MPOTATOM
3 (TpbOX) TOIUH 3 MOMEHTY IOBIJJOMIICHHS
npo 3arpuManss. [Ipu npomy, y u. 5 ct. 208
KIIK notpiOHO mepeadaunTH, 0 y MpOTO-
KOJIi 3aTPUMaHHsI BKa3yEThCS TaKOXK iHQOp-
Mallist PO Yac MOBIOMIICHHS 3aXUCHHUKA UM
Opras, yIoOBHOB2)KCHUH 3aKOHOM Ha HaJaH-
Hs1 0€30I1TaTHOT IIPABOBOI JIOTIOMOTH.

IIpoGnemu, 110 BUHUKAIOTH B TiSUTHHOCTI
CTOPOHM 3aXHUCTY, TIPH OCKapKECHHI PilllCHb,
it a60 6e3MisUTEHOCTI YIIOBHOBYKEHHX 0Ci0,
TOB’SI3aHUX 13 3aTpHMaHHSAM, TOTPEOYIOTH
OKpPEMOTO HayKOBOTO IIOIIYKY, i OyIyTh po3-
KPHTI Y HACTYITHUX HAYKOBHX ITyOJTIKAIIisIX.

3 ypaxyBaHHSM BHUIIIEBUKIIA/IEHOTO BBa-
JKAeMO, 110 3aIPOIIOHOBAHI 3MiHM Ta JIOMIOB-
HeHHs1 0 nojokenb ynHHOro KIIK crpu-
ATUMYTb OUTBII €(DEKTHBHOMY IOTPUMAHHIO
npas, cBOOOJ Ta 3aKOHHUX 1HTEPECiB 0co0n
Ml 9ac 3acToCyBaHHs KpPHUMiHAJIBLHO-TIPO-
[ECyalbHOTO 3aTpUMaHHs Y TPaKTUYHIN
wronyHi. [lopylieHi nuTtaHHs HEe € ocTa-
TOYHUMH 1 TUIATAIOTH KOMITICKCHOMY JI0-
CJTiKEHHIO Ta HayKOBiil po3po0Iti.
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Vynokurov O. V. Actual problems of protecting of the rights and legitimate interests in the
course of apprehending a suspect

The article is devoted to the relevance of the protecting of the rights, freedoms and legitimate
interests of the suspect in the application of apprehension of a person in criminal proceedings of
Ukraine. It is noticed that aprehhension of a person is one of the most severe measures of restraint.

Author discovered that protecting from illegal and unproven apprehension of the person prac-
tically consists of two main stages: the first means the activity of defense counsel in the course of
apprehending a suspect; the second is related to challenging decisions, acts or omissions, involved
with the apprehension of a suspect by his defense counsel. The urgent questions of determinating
the admission time of defense counsel in criminal proceedings during the apprehending of a person,
and also free choice of the defender by the person who has been apprehended on suspicion of hav-
ing committed a criminal offence, have been also considered in the article. The authorial variant of
amendments to enforceable criminal procedure law of Ukraine, aimed at the ascending the defense
level of the rights and legitimate interests in the course of apprehending a suspect, is recommended
in the article.

It is concluded that to ensure the practical realization of the rights of persons detained on suspi-
cion of crimes teachings, to free choice of counsel, we consider it necessary to amend ch. 4 Art. 213
CPC that the authorized officer who carried out the detention, said the detention defender, involved
the suspect alone, and the authority empowered by law to provide legal aid reported detention only if
the suspect is unable to attract the defender own or elected suspects counsel came to the detainee
within three (3) hours of notification of the detention. Thus, in ch. 5, Art. 208 CPC should provide that
in the minutes of detention indicated as information about a message defender or body authorized
by law to provide free legal aid.

Key words: defense, defense counsel, measures of restraint, aprehhension, criminal proceed-
ings, pre-trial investigation, rights of suspect, evidence.

Cmamms Haoitiwna 0o pedakyii scyprany 22.11.2015 p.

164 BICHUK KPUMIHATIBHOIO CYAOYUHCTBA ¢ Ne 4/2015



